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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 1-1999) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of December 1998 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Decem- 
ber 23, 1998. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W, Ronald 
Reagan Building, 3rd floor, Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: January 20, 1999. 


JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 5 


DEPARTMENT OF THE T'REASUR 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
achat. DC, January 20, 1999 
The following documents of the United States Customs Service, 
fice of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings 


SE ~ REVOCATION OF RULING LETTERS RELATING TO 
CLASSIFICATION OF INSULATED FOODSTUFF 


T 
E 
INE RS WITH OUTER LAYER OF FABRIC-BACKED 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke three ruling letters pertaining to 
the t ariff classification of insulated foodstuff containers. The merchan- 
dise consists of portable, soft-sided, insulated bags that are primarily 
designed to store and preserve food and/or beverages. The outer layer of 
each bag is composed of a textile fabric that has been coated, covered or 
laminated with non-cellular (compact) plastics. The plastic surface of 
the outer layer faces outward. Comments are invited with respect to the 
correctness of the proposed revocations. 


DATE: Comments must be received on or before March 5, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 

dressed to, and may be inspected at, the U.S. Customs Service, Office of 

Regulations and Rulings, Attention: Commercial Rulings Division, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke three ruling letters pertaining to 
the tariff classification of insulated foodstuff containers. Customs in- 
vites comments as to the correctness of the proposed revocations. 

In three Headquarters Ruling Letters (HQ), i.e., HQ 960997 and HQ 
961357, both dated June 18, 1998, and HQ 960938, dated November 14, 
1997 (set forth as “Attachments A, B, and C” to this document), the mer- 
chandise at issue was classified in subheading 3924.10.50, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), the provi- 
sion for “Tableware, kitchenware, other household articles * * * of plas- 
tics: Tableware and kitchenware: Other.” 

Customs has recently become aware that the articles each possessed 
an exterior layer composed not solely of plastics, but of fabric-backed 
compact plastics. It is now Customs position that the merchandise is 
properly classified in subheading 6307.90.9989, HTSUSA, the provi- 
sion for “Other made up [textile] articles * * *: Other: Other: Other, 
Other: Other.” 

Customs intends to revoke HQ 960997, HQ 961357, and HQ 960938, 
in order to classify the merchandise in subheading 6307.90.9989, 
HTSUSA. Before taking this action, we will give consideration to any 
written comments timely received. Proposed HQ 962242, HQ 962243, 
and HQ 962296, revoking HQ 960997, 961357, and 960938, respective- 
ly, are set forth as “Attachments D, E, and F” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: January 19, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ S Cc I sTOMS SERVI k 
hington, DC, June 18, 1998 
1LA-2 RR:CR:TE 960997 GGD 

Category; Classification 
ariff No. 3924.10.50 


ulated Cooler Bag; SGI, Incorporated v. United States, 122 


Outer Surface of Plastics 


response to your reauest of September 15, 1997, on behalf of your client, 
ties, Inc., concerning the classificatio pi rsh yp bance et 
.d States Annotated (HTSUSA) of a soft sided, polyvinyl chloride (PVC 


rdag manut 


actured in either Taiwan or China. A sample was mand wit 


described as a “Tote/Organizer,” is a portable, soft-sided, insulated cooler 
imarily designed to store and preserve food and/or beverages. The bag mea 
proximately 9 inches in height by 17 inches in width by 8’ inches in depth, and is 
he interior of the lid wit hope n mesh pockets. Although said to have an outer sur- 
omposed of nylon, both the outer surface and inner lining of the sz ample bag (which is 
waterproof) are composed of PVC plastics. The PVC outer surface is embossed to resemble 
ylon material. Between the two layers of PVC isa layer of cellular plastic foam insulation 
The bag has a carrying strap of woven polypropelene and a zippered closure ex- 
S i nd the top flap on three sides. There are two open pockets extending the full 
idth of the front and back of the bag’s exterior 
Style 2605COW measures approximately 10% inches in height by 7 inches in width by 
: inches in depth (with gussets fully expanded). The bag has a nylon web carrying strap 
1d a hook and loop fabric fastener which secures the top flap. The bag’s outer surface and 
inner lining are composed of vinyl. Between these two layers is a layer of plastic foam 
insulation material. 
Style 2679COW also has an outer surface and inner lining composed of vinyl, with a layer 
foam insulation between the two layers. The bag measures approximately 6'% 
in height by 8 inches in width by 6 inches in depth (fully expanded). This bag has a 
compartment (which measures approximately 6% inches in height by 7 inches in 
idth by 3% inches in depth) and a smaller, sandwich-sized compartment. Both compart- 
ments have zippered closures and the bag also has a nylon web carrying strap. 
Tssuc : 


Whether the portable, soft-sided, vinyl, insulated cooler bags are classified under head- 
ing 4202, HTSUS, as containers used to organize, store, protect and carry various items; or 
lassified under heading 3924, HTSUS, as a container with outer surface of plastics to 


which the principles of the decision in SGI, Incorporated v. United States apply. 


are ¢ 


_ and Analysis: 
lassification 1 unde r the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
he adings and legal notes do not otherwise require, the remaining GRI may then be applied. 
he Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI 
The classification of certain portable, soft-sided, insulated cooler bags with outer surface 
of plastics, was recently examined by the Court of Appeals for the Fede ral C ircuit (CAFC) in 





‘USTOMS SERVICE 


SGI, Incorporated v. Unit States F.3d 1468 (Fed. Cir. 1997). The ¢ 


whether food or beveré ige 5 wore ineobedd with the ec nomi e exemplars itnet 
iff provisions at issue and, without discussion of heading 4202 exemplars that organ 
store, protect, and/or carry food or beverages, the CAFC held that the appropriate class 
cation for the cooler bags was subheading 3924.10.50, HTSUS, the provis ‘Table- 
ware, kitchenware, other household articles of plastics: Tableware and kitchenware 
Other.” The Court stated that this classification “does encompass exemplar 
! , cause their purpose is to cont es g 

g 3924.10.10) which the Court noted in 
vations betes elosneaciaees tor fecliata? s such as salt, pepper, mus 

ard, and ketchup dispensers and serving pieces for food.’ 
This office concluded that the CAFC’s decision in SGI should be imy 


tions were issued to Customs field personnel on March 18, 1998 ane epeeeD for dissemi 


mented 


nation to members of the importing community), which expressly extended the principles 
of the CAFC’s decision t O porte ible, | nard or soft-sided, insulated coolers and similar insu- 
lated containers with outer surface of plastics or with outer surfaces composed in whole or 


: “ She 
in part of textile m aterials the latter of which are classified in 90.99 


HTSUS); and to such articles that feature exterior or interior pockets, webbing, straps 


etc., for the purpose of containing items in addition to foodstuffs, provided that the addi 


tional features do not alter the container’s primary purpose to store and preserve food and 


or beverages 
In light of the principles of the SG/ decision and the instructions noted abovs ind 


>, wel 
that since the subject lunch bags with outer surfaces of plastics are insulated container 
whose primary purpose is to store and preserve food and/or beverages, they are similar to 
he soft-sided insulated cooler bags that were subject to the « 1 by the CAFC in SGI 
Che bags are therefore classified in subheading 3924.10.50, 
Holding 
The portable, soft-sided, vinyl, insulated oe bags identified by styles 260: 5SCOW and 
2679C bw are classified in subheading 3924.10.50, HTSUS, the prov ision for “Tableware, 
kitchenware, other house hold articles * OF dais Tableware and kitchenware: Oth 
* The general column one duty rate is 3.4 ea tast ad valorem 
JOHN ELKINS 
for John Durant, Director 
Commercial Rulings Division.) 


| ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVI 
ae DC, June 18, 1998 
CLA-2 RR:CR: TE 961357 GGD 
Category: Classification 
Tarif No 3924.10.50 
JOEL K. SIMON, ESQUIRE 
SERKO & SIMON 
1 World Trade Center, Suite 3371 
New York, NY 10048 
Re: Portable, Soft-Sided, Vinyl, Insulated Lunch Bags; SGI, Incorporated v. United States, 
122 F.3d 1468 (Fed. Cir. 1997); Outer Surface of Plastics 
DEAR MR. SIMON 
This letter is in response to your request of January 27, 1998, on behalf of your client, La 
Rue Distributors, Inc., concerning the classification under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA) of soft-sided, vinyl, insulated lunch bags 
manufactured in Hong Kong. Samples were submitted with your request 
Facts: 
The two samples, described as “cooler bags” and identified as styles 2605COW and 
2679COW, are portable, soft-sided, insulated bags which are primarily designed to store 
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ind preserve food and/or beverages. Both bags are imprinted with designs and logosrelated 
to the National Football League, the Dallas Cowboys, and ABC’s television program 
it Football.” Although described as “cooler coat he bags are apparently 

) contain melting ice, and they promptly leak at the seams when water is added. 


Whether the portable, soft-sided, vinyl, insulated bag is classified under heading 4202, 
HTSUS, as a container used to organize, store, protect and carry various items; or under 
heading 3924, HTSUS, as a container with outer surface of plastics to which the principles 

sion in SGI, Incorporated v. United States apply 


Analysis 


Cl a ion under the HTSUS is made in accordance with the General Rules of Inter- 
retation (GRI).GRI 1 oeociion thad the classification of goods shall be determined accord- 
o the terms of the headings of the tariff schedule and any relative Section or Chapter 

In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 

( sand legal notes do not otherwise require, the remaining GRI may then be applied 

» Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 

1, which represent the official interpretation of the tariffat the international level, facil- 

lassifi cation under the HTSUS by offering guidance in understanding the scope of 
ngs and GRI 

ification of certain portable, soft-sided, insulated cooler bags with outer surface 
of } lade ics, was rece ntly examined by the Court of Appeals for the Federal Circuit (CAFC) in 
SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997). The CAFC focused on 
whether food or beverages were involved with theeo nomine exemplars set forth in the tar- 
iff provisions at issue and, without discussion of heading 4202 exemplars that organize, 
store, protect, and/or carry food or beverages, the CAFC held that the appropriate classifi- 
cation for the cooler bags was subheading 3924.10.50, HTSUS, the provision for “Table- 
ware, kitchenware, other household articles * * * of plastics: Tableware and kitchenware: 
Other.” The Court stated that this classification ‘ ‘dees encompass exemplars that are ejus- 
dem generis with the coolers because their purpose is to contain food and beverages.” The 
exemplars (specifically enumerated in subheading 3924.10.10) which the Court noted in 
particular were the “various household containers for foodstuffs such as salt, pepper, mus- 

tard, and ketchup dispensers and serving pieces for food.” 

This office concluded that the CAFC’s decision in SGI should be implemented. Instruc- 
tions were issued to Customs field personnel on March 18, 1998 (and approved for dissemi- 
nation to members of the importing community), which expressly extended the principles 
of the CAFC’s decision to portable, hard or soft-sided, insulated coolers and similar insu- 


] 


lated containers with outer surface of plastics or with outer surfaces composed in whole or 
in part of textile materials (the latter of which are classified in subheading 6307.90.99, 
HTSUS); and to such articles that feature exterior or interior pockets, webbing, straps, 
etc., for the purpose of containing items in addition to foodstuffs, provided that ‘the addi- 
tional features do not alter the container’s primary purpose to store and preserve food and 
or beverages 

In light of the principles of the SG/ decision and the instructions noted above, we find 
that the bag’s interior mesh pockets and exterior open pockets do not alter the insulated 
container’s primary purpose to store and preserve food and/or beverages. The gas is similar 
to the soft-sided, insulated cooler bags that were the subject of the C AFC’ s decision in SGI. 


rm 


he “Tote/Organizer” is therefore classified in subheading 3924.10.50, HTSUS. 
Holding: 


The portable, soft-sided, PVC, insulated cooler bag identified as the “Tote/Organizer” is 
classified in subheading 3924.10.50, HTSUS, the provision for “Tableware, kitchenware, 
other household articles * * * of plastics: Tableware and kitchenware: Other.” The general 
column one duty rate is 3.4 percent ad valorem. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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ATTACHMENT ( 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVI 
Washington, DC, November 14, 1997. 


CLA-2 RR:TC:TE 960938 jb 
Category: Classification 
Tariff No. 3924.10.5000 
CINDY SHAHAMAT 
SCHENKER INTERNATIONAL, IN¢ 
£700 Lima Sti 
Denver, CO 8023 


Re: Request for Reconsideration ore A88672 and HQ 960184; insulated casserole dish 
caddie bag; SGI, Incorporated v. United States, 122 F.3d 1468, Slip Op. 96-127 


Lad 


2, de- 

cided September 5 1997 

\R Ms. SHAHAMAT 

his is in response to your letter, dated November 3, 1997, on behalf of your client, Tops 
of Rockies Marketing, requesting reconsideration of HQ 960184, dated September 4, 1997 
which classified an insulated casserole dish caddie bag in heading 4202, Harmonized Tariff 


Schedule of the United States (HTSUS). A sample was submitted to this office for examina- 


tion 
Facts 


In HQ 960184 this office addressed an earlier request submitted by you for reconsidera- 
tion of Port Decision (PD) A88672, dated Novexsber 6, 1996, which classified the subject 


+] 
merchandise in nin ading 4202, HTSUS. At that time we stated that we were affirming the 
holding in PD A88672. That is, the proper classification of the subject merchandise was 
heading 4202, HTSUS. You maintain that the proper classification for this merchandise is 
heading — HTSUS 

[he merchandise was described in HQ 960184 as an insulated casserole dish caddie bag, 
measuring approximately 3 inches by 10 inches by 16 inches, with an outer surface of PVC 

} 


plastic sheeting. The bag features two interior pouch pockets with hook and loop type fas- 

teners and two webbed textile strap handles. The bag is stated to transport and serve food 

and features a pouch at the bottom of the caddie for the storage of a removable cold pack. 
We note that although the bag that was the subject of HQ 960184 was described as featur- 


ing two interior pockets, the bag submitted with your present request only features one 
interior pocket 


Issue: 


Whether the subject merchandise is properly classified in heading 4 
heading 3924, HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 requires that classification be determined according to the 
terms of the headings and any eacive section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI’s will be applied, in the order of 
their appearance 

Prior to the decision in SGI, Incorporated v. United States, there were two plausible clas- 
sifications for this merchandise: heading 4202, HTSUS, which provides for, among other 
things, traveling bags and similar articles, of textile materials, of vulcanized fiber or of pa- 
a: or wholly or mainly covered with such materials or with paper, and heading 3924, 

HTSUS, which provides for, re gaa tableware, kitchenware, other household 
articles and toilet articles, of plastic. As such, in HQ 960184, this office determined in ac- 
cordance with applicable administrative precedent that the proper classification for this 
merchandise was heading 4202, HTSUS 

However, on September 5, 1997, the Court of Appeals for the Federal Circuit (CAFC) 
SGI, Incorporated v. United States, found that the classification for this merchandise is in 
heading 3924, HTSUS. The CAFC stated, “we again must focus on whether food or bever- 
ages are involved in the eo nomine exemplars set forth in the provisions in the HTSUS at 
issue.” Finding that the exemplars of heading 4202 did not pelle containers that orga- 
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nize, store, protect, or carry food or beverages, the CAFC held that the appropriate classifi- 
cation for the coolers was subheading 3924.10.50, HTSUSA, the provision for “Tableware 
kitchenware, other household articles * * * of plastics: Tableware and kitchenware: Oth 
er.” The Court stated that this classification “does encompass exemplars that are ejusden 
generis with the coolers because their purpose is to contain food and beverages.” The head 
ing 3924 exemplars (specifically, those enumerated in subheading 3924.10.10) which the 
Court noted in particular were the “various household containers for foodstuffs such as 
salt, pepper, mustard, and ketchup dispensers and serving pieces for food.” 

As such, by operation of law, the Court’s determination effected a change in the classifi- 
cation of the subject merchandise from heading 4202, HTSUS, to heading 3924, HTSUS 
We note that the exemplar containers of heading 3924, HTSUS, cited above are used as dis- 
pensers and contain only specific foodstuffs, not additional “various items” which are de 
signed to organize, store, protect, and carry. Thus, the subject merchandise, which is 
similarly designed to carry food (substantiated by its insulation properties anda pouch spe 
cifically designed to carry a removable cold pack), is per the Court’s decision, appropriately 
classified in heading 3924, HTSUS. 

4 copy of this ruling in addition to HQ 960184 should be presented at the port with the 
subject merchandise at the time of entry. 

In accordance with section 152.16(e), Customs Regulations (19 C.FR. §152.16(e)), un- 
less the Customs Service directs otherwise, the principles of any court decision adverse to 
the Government will be applied to unliquidated entries and protested entries which have 
not been denied in whole or in part and in which the same issue is involved as soon as the 
time within which an application for a rehearing or review may be filed has expired without 
such application having been made. No application for rehearing or review has been made 
and none will be made. However, the Customs Service has issued field instructions regard- 
ing this matter. A copy is enclosed for you information 
Holding: 

SGI, Incorporated v. United States, revoked PD A88672 and HQ 960184 by operation of 
law. The proper classification for this merchandise is now in subheading 3924.10.5000 
HTSUSA, which provides for tableware, kitchenware, other household articles and toilet 
articles, of plastics: tableware and kitchenware: other. The applicable rate of duty is 
3.4 percent ad valorem 

JOHN ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 962242 GGD 
Category: Classification 
Tariff No. 6307.90.9989 
Ms. SANDY M. RICKERT 
E. BESLER & COMPANY 
Post Office Box 66361 
Chicago, IL 60666-0361 


Re: Revocation of Headquarters Ruling Letter (HQ) 960997; Portable, Soft-Sided, Insu- 
lated Cooler Bag; SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997); 
Outer Layer of Fabric-backed, Compact Plastics. 


Dear Ms. RICKERT 

In Headquarters Ruling Letter (HQ) 960997, issued to you June 18, 1998, on behalf of 
LTD Commodities, Inc., Customs classified a soft-sided, insulated cooler bagin subheading 
3924.10.50, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), the 
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l'ableware, kitchenware, other household articles 
er.” We have reviewed that ruling and have fon 
x revokes HQ 960997 


| request for a binding ruling, dated September 15, 1997, the merchandise 


vas described as a “Tote/Organizer” composed of 100 percent nylon with a PVC 


‘hloride) lining. In HQ 960997, this office noted that the sample bag had an o1 
i 


uter 
surface composed of PVC plastics embossed to resemble nylon material. It was subsequent 
ly determined that the PVC actually comprises the outward facing surface of a layer com 
posed of a nylon woven fabric that is coated, covered or laminated with PVC, anon-cellul 


iu 


ar 


compact 
is a portable, soft-sided, ins 
f 1 preserve food and/or bevera 
9 inches in height by 17 inches in width by 84 inches in depth, and is fitted on the interior of 
the lie n mesh pockets. The inner lining of the b 


ag (which is waterproof) is com 
posed solely of PVC plastics. Between the outer layer and 


the lining is a layer of cellular 
plastic foam insulation material. The bag has a carrying strap of woven polypropelene. A 
zippered closure extends around the top flap on three sides. There are two open pockets 


width of the front and back of the bag’s exterior. 


netner the lt 


ulated cooler bag is classified under heading 3924, HTSUSA, as a con- 
*r with outer surface of plastics, or under heading 6307, HTSUSA, asan other made up 
article with outer surface of fabric-backed compact plastics 


1 Anal 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 

2 to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI 

As noted in HQ 960997, the classification of certain portable, soft-sided, insulated cooler 
bags with outer surface of plastics, was examined by the Court of Appeals for the Federal 
Circuit (CAFC) in SGI, Incorporated v. United States, 122 F3d 1468 (Fed. Cir. 1997). The 
CAFC focused on whether food or beverages were involved with the eo nomine exemplars 
set forthin the tariff provisions at issue and, without discussion of heading 4202 exemplars 
that organize, store, protect, and/or carry food or beverages, the CAFC held that the ap- 
propriate classification for the cooler bags was subheading 3924.10.50, HTSUS, the provi- 
sion for “Tableware, kitchenware, other household articles * * * of plastics: Tableware and 
kitchenware: Other.” The Court stated that this classification “does encompass exemplars 
that are ejusdem generis with the coolers because their purpose is to contain food and bev- 
erages.” The exemplars (specifically enumerated in subheading 3924.10.10) which the 
Court noted in particular were the “various household containers for foodstuffs such as 
salt, pepper, mustard, and ketchup dispensers and serving pieces for food.” 

This office concluded that the CAFC’s decision in SG/ should be implemented. Instruc 
tions were issued to Customs field personnel on March 18, 1998, and September 10, 1998 
(and approved for dissemination to members of the importing community), by which the 
principles of the CAFC’s decision were expressly extended to portable, hard or soft-sided, 
insulated coolers and similar insulated containers (whose primary purpose is to store and 
preserve food and/or beverages), with outer surface of plastics and with outer surface of 
textile materials (classified in subheading 6307.90.9905, 6307.90.9907, or 6307.90.9909 
HTSUSA, depending upon whether the outer surface is composed of cotton, man-made fi- 
bers, or other textile materials, respectively). 

rhe instruction issued on September 10, 1998, expressly extended the principles of the 
CAFC’s decision to foodstuff-related, insulated containers whose exterior layer is com- 
posed of a textile fabric that is coated, covered or laminated with compact plastics, with the 
plastic surface of the layer facing outward. Such containers are classified in subheading 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 5, FEBRUARY 3, 1999 


6307.90.9989, HTSUSA, a provision which is currently not subject to quota/visa require- 
ments. In light of the principles of the SG/ decision, the instructions noted above, and the 
fact that the subject cooler bag has an outer layer that is composed of fabric-backed com- 
pact plastics, the “Tote/Organizer” is classified in subheading 6307.90.9989, HTSUSA. 
Holding: 

The portable, soft-sided, insulated cooler bag described as a “Tote/Organizer” is classi- 
fied in subheading 6307.90.9989, HTSUSA, the provision for “Other made up [textile] ar- 
ticles, including dress patterns: Other: Other: Other, Other: Other.” The general column 
one duty rate is 7 percent ad valorem. 

HQ 960997, issued June 18, 1998, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


[ATTACHMENT E} 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 962243 GGD 
Category: Classification 
Tariff No. 6307.90.9989 
JOEL K. SIMON, ESQUIRE 
SERKO & SIMON 
1 World Trade Center, Suite 3371 
New York, NY 10048 


Re: Revocation of Headquarters Ruling Letter (HQ) 961357; Portable, Soft-Sided, Insu- 
lated Cooler Bags; SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997); 
Outer Layer of Fabric-backed, Compact Plastics. 


DEAR Mr. SIMON 

In Headquarters Ruling Letter (HQ) 961357, issued to youJune 18, 1998, on behalf of La 
Rue Distributors, Inc., Customs classified a soft-sided, insulated cooler bag in subheading 
3924.10.50, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for “Tableware, kitchenware, other household articles * * * of plastics: Table- 
ware and kitchenware: Other.” We have reviewed that ruling and have found it to be in er- 
ror. Therefore, this ruling revokes HQ 961357. 

Facts: 

In your initial request for a binding ruling, dated January 27, 1998, the two samples at 
issue were described, in pertinent part, as portable, vinyl, soft-sided, insulated cooler bags. 
Subsequent to the issuance of HQ 961357, it was determined that the viny] outer surface of 
each bag actually comprised the outward facing surface of a layer composed of a textile fab- 
ric that had been coated, covered or laminated with vinyl, a non-cellular (compact) plastic. 

The two samples, identified as styles 2605COW and 2679COW, are insulated bags which 
are primarily designed to store and preserve food and/or beverages. Both bags are im- 
printed with designs and logos related to the National Football League, the Dallas Cow- 
boys, and ABC’s television program “Monday Night Football.” Between the fabric-backed, 
vinyl outer layer and the vinyl inner lining of each bag is a layer of plastic foam insulation 
material. The bags appear ill-suited to contain melting ice, as they leak at the seams when 
water is added. Each bag has a nylon web carrying strap. 

Style 2605COW measures approximately 10’ inches in height by 7 inches in width by 
4% inches in depth (with gussets fully expanded). The bag hasa hook and loop fabric fasten- 
er which secures the top flap. Style 2679COW measures approximately 6% inches in height 
by 8 inches in width by 6 inches in depth (fully expanded). This bag has a main compart- 
ment (which measures approximately 6% inches in height by 72 inches in width by 3% 
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inches in depth) andasmaller, sandwich-sized compartment. Both compartmen 
pered closures. 


Issue: 


; 3924, HTSUSA 


ng 
tainers with outer surface of plastics, or under heading 6307, HTSUSA, as other made up 
(textile) articles with outer surface of fabric-backed compact plastics 


Whether the insulated cooler bags are classified under hea 


adi 
cy 


as con 


Law and Analysis 


Classification under the HTSUS is made in accordance with the General Rules of Inter 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, ar 
headings and legal notes do not otherwise require, the remaining GRI may then be ay 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sy 
tem, which represent the official interpretation of the tariffat the international level |- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

As noted in HQ 961357, the classification of certain portable, soft-sided, insulated cooler 
bags with outer surface of plastics, was examined by the Court of Appeals for the Federal 
Circuit (CAFC) in SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997). The 
CAFC focused on whether food or beverages were involved with the eo nomine exemplars 
set forth in the tariff provisions at issue and, without discussion of heading 4202 exemplars 
that organize, store, protect, and/or carry food or beverages, the CAFC held that the ap- 
propriate classification for the cooler bags was subheading 3924.10.50, HTSUS, the provi- 
sion for “Tableware, kitchenware, other household articles of plastics: Tableware and 
kitchenware: Other.” The Court stated that this classification “does encompass exemplars 
that are ejusdem generis with the coolers because their purpose is to contain food and bev- 
erages.” The exemplars (specifically enumerated in subheading 3924.10.10) which the 
Court noted in particular were the “various household containers for foodstuffs such as 
salt, pepper, mustard, and ketchup dispensers and serving pieces for food.” 

This office concluded that the CAFC’s decision in SG/ should be implemented. Instruc- 
tions were issued to Customs field personnel on March 18, 1998, and September 10, 1998 
(and approved for dissemination to members of the importing community), by which the 
principles of the CAFC’s decision were expressly extended to portable, hard or soft-sided, 
insulated coolers and similar insulated containers (whose primary purpose is to store and 
preserve food and/or beverages), with outer surface of plastics and with outer surface of 
textile materials (classified in subheading 6307.90.9905, 6307.90.9907, or 6307.90.9909, 
HTSUSA, depending upon whether the outer surface is composed of cotton, man-made fi- 
bers, or other textile materials, respectively). 

The instruction issued on September 10, 1998, expressly extended the principles of the 
CAFC’s decision to foodstuff-related, insulated containers whose exterior layer is com- 
posed of a textile fabric that is coated, covered or laminated with compact plastics, with the 
plastic surface of the layer facing outward. Such containers are classified in subheading 
6307.90.9989, HTSUSA, a provision which is currently not subject to quota/visa require- 
ments. In light of the principles of the SGI decision, the instructions noted above, and the 
fact that the subject cooler bags each have an outer layer that is composed of fabric-backed 
compact plastics, styles 2605COW and 2679COW are classified in subheading 
6307.90.9989, HTSUSA. 


Holding: 


The portable, soft-sided, insulated cooler bags identified by styles 2605COW and 
2679COW are classified in subheading 6307.90.9989, HTSUSA, the provision for “Other 
made up [textile] articles, including dress patterns: Other: Other: Other, Other: Other.” 
The general column one duty rate is 7 percent ad valorem. 

HQ 961357, issued June 18, 1998, is hereby revoked. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 
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NT OF THE TREASURY 

U.S. CUSTOMS SE 
Washington 

RR:CR:TE 962296 GGD 

Category: Classification 


lariff No. 6307.90.9989 


iquarters Ruling Letter (HQ) 960938; Insulated Casserole Dish 
-orporated v. United States, 122 F 3d 1468 (Fed. Cir. 1997): Outer 


| Dicaee ae D Lan \ An . »} i. 
rabric-backea, Compact Plastics 


r Letter (HQ) 960938, issued to you November 14, 1997, onbeh 
ng, Customs classified an insulated casserole dish caddie bag in 
Harmonized Tariff Schedule of the United States Annotated 
ion for “Tableware, kitchenware, other household articles 
kitchenware: Other.” We have reviewed that ruling 
efore, this ruling revokes HQ 960938 


rs dated September 17 and November 3, 1997, you requested reconsideration of 

issued to you September 4, 1997, in which this office had classified the insu- 

rin subheading 4202.92.9060, HTSUSA. In your request, y 

described the composition of the merchandise at issue as “100% pve” (polyvinyl chloride 


y1) 
ou 


oncellular, compact plastic). In HQ 960938, based in part upon the belief that the outer 
- of the caddie bag was composed solely of PVC, this office stated that a change in the 
‘ation of the caddie bag had been effected by the decision of the Court of Appeals for 
Federal Circuit (CAFC) in SGI, Incorporated v. United States, 122 F3d 1468 (Fed. Cir 
1997), hereinafter SGI, in which the CAFC held that certain soft-sided, insulated cooler 
with outer surface of plastics were properly classified in subheading 3924.10.50 
[SUSA. We have recently become aware, however, that the PVC outer surface of the cas- 
»le dish caddie bag actually comprises the outward facing surface ofa layer composed of 
1 textile woven fabric that is coated, covered or laminated with PVC plastic. 

he casserole dish caddie bag measures approximately three inches in height by 16 inch- 
es in width by ten inches in depth. It features webbed textile carrying handles, a zippered 
closure extending along the top front and sides, and an interior pouch pocket (for insertion 
1 removable cold pack) with hook and loop fabric fasteners. The bag is a portable, soft- 

ed, insulated container that is primarily designed to store and preserve foodstuffs. 


Whether the insulated casserole dish caddie bag is classified under heading 3924, HTSU- 
SA, as a container with outer surface of plastics, or under heading 6307, HTSUSA, as an 
other made up (textile) article with outer surface of fabric-backed compact plastics. 


Law and Analysis 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

As in HQ 960938 and above, the classification of certain portable, soft-sided, insulated 
cooler bags with outer surface of plastics, was examined by the CAFC in SGJ. The CAFC 
focused on whether food or beverages were involved with theeo nomine exemplars set forth 
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in the tariff provisions at issue and, without discussion of heading 4202 exemplars that or- 
ganize, store, protect, and/or carry food or beverages, the Court held that the appropriate 
classification for the cooler bags was subheading 3924.10.50, HTSUS, the provision for 
“Tableware, kitchenware, other household articles * * * of plastics: Tableware and kitch- 
enware: Other.” The Court stated that this classification “does encompass exemplars that 
are ejusdem generis with the coolers because their purpose is to contain food and bever- 
ges.” The exemplars (specifically enumerated in subheading 3924.10.10) which the Court 
noted in particular were the “various household containers for foodstuffs such as salt, pep- 
per, mustard, and ketchup dispensers and serving pieces for food.” 

his office concluded that the CAFC’s decision in SG/ should be implemented. Instruc- 
tions were issued to Customs field personnel on March 18, 1998, and September 10, 1998 
(and approved for dissemination to members of the importing community), by which the 
principles of the CAFC’s decision were expressly extended to portable, hard or soft-sided, 
insulated coolers and similar insulated containers (whose primary purpose is to store and 
preserve food and/or beverages), with outer surface of plastics and with outer surface of 
textile materials (classified in subheading 6307.90.9905, 6307.90.9907, or 6307.90.9909, 
HTSUSA, depending upon whether the outer surface is composed of cotton, man-made fi- 
bers, or other textile materials, respectively). 

The instruction issued on September 10, 1998, expressly extended the principles of the 
CAFC’s decision to foodstuff-related, insulated containers whose exterior layer is com- 
posed of a textile fabric that is coated, covered or laminated with compact plastics, with the 
plastic surface of the layer facing outward. Such containers are classified in subheading 
6307.90.9989, HTSUSA, a provision which is currently not subject to quota/visa require- 
ments. In light of the principles of the SGI decision, the instructions noted above, and the 
fact that the casserole dish caddie bag has an outer layer that is composed of fabric-backed 
compact plastics, the article is classified in subheading 6307.90.9989, HTSUSA. 
Holding: 

The soft-sided, insulated, casserole dish caddie bag is classified in subheading 
6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, including 


dress patterns: Other: Other: Other, Other: Other.” The general column one duty rate is 
7 percent ad valorem. 


HQ 960938, issued November 14, 1997, is hereby revoked. 


JOHN DURANT. 
Director, 
Commercial Rulings Division 
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MODIFICATION OF CUSTOMS RULING RELATING TO 
COUNTRY OF ORIGIN MARKING REQUIREMENTS OF WATCH 
CASES AND REVOCATION OF CUSTOMS RULING RELATING 
[CO MARKING REQUIREMENTS OF CLOCK MOVEMENTS AND 
CASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter concerning country of 
origin marking of watch cases and revocation of ruling letter concern- 
ing marking of clock cases and movements. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is modifying a prior Customs ruling pertaining to the 
country of origin marking of watch cases and revoking a prior Customs 
ruling relating to country of origin marking of clock cases and move- 
ments. Notice of the proposed action was published July 29, 1998, in the 
CUSTOMS BULLETIN, Volume 32, Number 30. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse on or after April 5, 1999. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202) 927-1034. 
SUPPLEMENTARY INFORMATION 

BACKGROUND 

Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in con- 
junction with section 11.9, Customs Regulations (19 CFR 11.9), pro- 
vides that watches and clocks must be marked in accordance with the 
special requirements of Chapter 91, Additional U.S. Note 4, Harmo- 
nized Tariff Schedule of the United States (HTSUS) (19 U.S.C. 1202). 
This note requires that any watch/clock movement or case provided for 
in the subpart, whether imported separately or attached to any article 
provided for in the subpart, shall not be permitted to be entered unless 
conspicuously and indelibly marked by cutting, die-sinking, engraving, 
stamping or mold-marking (either indented or raised), as specified in 
the provisions of the Note. Since these special marking requirements 
for watches/clocks are Congressionally enacted, the Customs Service 
has no authority to grant exceptions. 

On July 29, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 30, proposing to modify Headquarters Ruling 
Letter (HRL) 560457 dated August 4, 1997, and revoke NY 815146 
dated October 10, 1995. Customs had previously ruled in HRL 560457 
that marking on the back of a watch case in permanent indelible ink 
was an acceptable marking for purposes of the special marking require- 
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ments. In NY 815146, Customs had ruled that marking with permanent 
indelible ink on the back of clock cases would be allowable for purposes 
of the special marking requirements. 

Customs stated in the notice that the prior rulings were in error as 
marking watch/clock movements and cases with indelible ink is not 
among the methods specified in Additional U.S. Note 4 (“Note 4”). 

Three comments were received in response to the notice of intent to 
revoke NY 815146 and modify HRL 560457. All three of the comment- 
ers are of the opinion that Customs is defining the term “stamping” too 
narrowly, that “stamping” under the special marking requirements 
should follow the standard dictionary definition which refers to the act 
of imprinting and impressing, which includes indelible ink marking by 
rubber stamp, and that “stamping” should not be interpreted as requir- 
ing that the marking be indented or raised. One commenter notes that 
indel ible ink is a durable mar king agent, and would be acceptable for 
use in connection with external country of origin marking for watches 
under 19 U.S.C. 1304. 

A second commenter notes that the law was changed in 1988 (PL. 
88-418) to add “mold-marking (either indented or raised)” as an allow- 
able marking. This commenter therefore concludes that the parentheti- 
cal “(either indented or raised)” applies only to “mold-marking” and 
not to “stamping.” One of the commenters believes that if stamping 
were intended to include only “die-stamping,” as is required of certain 
metal articles under 19 CFR 134.43(a), Note 4 would have so specified 
that form of “stamping.” This commenter also believes that die-sinking 
the required information on a metal plate which then is permanently 
attached to the surface of the clock movement will satisfy the special 
marking requirements. 

Cutting, die-sinking, engraving and mold-marking are forms of 
marking which create a permanent impression in the surface of the 
watch/clock case or movement. It is Customs opinion that “stamping” 
was also intended to provide a similar result, but through the use of a 
different tool or conveyance. The fact that “mold-marking” which also 
leaves a permanent impression in the surface of the watch or clock was 
subsequently added to the allowable forms of marking reinforces Cus- 
toms position that each of the methods of marking under these require- 
ments, including “stamping”, was intended to create a permanent 
impression in the surface of the watch/clock case or movement. 

Further, as noted, the specific language of the note requires that the 
movement or case of the clock or watch be “conspicuously and indelibly 
marked by cutting, die- sinking, engrav ing, stamping or mold-mar king 
(either indented or raised). * * *” Marking a metal plate by one of the 
prescribed methods and then affixing the plate to the case or movement 
does not satisfy these requirements, as the specific language requires 
that the marking be applied directly to the surface of the watch/clock 
case or movement. Customs has no authority to grant an exception to 
the statutory marking requirements under Note 4. 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 5, FEBRUARY 3, 1999 


Pursuant to section 625(c)(1), Tariff Act of 1980 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 815146 and modifying HRL 560457 to 
reflect that marking with indelible ink is not among the methods of 
marking specified in the special marking requirements of Note 4. HRL 
561066, which modifies HRL.560457, and HRL 560881, which revokes 
NY 815146, are set forth as Attachment A and Attachment B, respec- 
tively, to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(¢)(1)). 


Dated: January 13, 1999. 


MYLES HARMON, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A| 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, January 13, 1999. 
MAR-05 RR:CR:SM 561066 BLS 
Category: Marking 


Tariff No. Subheading 9111.90.70 
RoBERT L. EISEN, Esq ; 


CLAIRE R. KELLY, ESQ 
COUDERT BROTHERS 
1114 Avenue of the Americas 
New York, NY 10036-7703 


Re: Modification of HRL 560457; special marking requirements for watches; watch cases; 
Additional U.S. Note 4, Chapter 91, HTSUS. 
DEAR Mk. EISEN AND MS. KELLY: 

This is in further reference to your letter dated May 6, 1997, on behalf of E. Gluck Corpo- 
ration (“E. Gluck”), in which you requested a ruling concerning the special marking re- 
quirements under Additional U.S. Note 4, Chapter 91, Harmonized Tariff Schedule of the 
United States (HTSUS), as applied to certain watch cases. We issued Headquarters Ruling 
Letter (HRL) 560457 (August 4, 1997) in response to your request. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of HRL 560457 was published on July 29, 1998, in the Customs 
BULLETIN, Volume 32, Number 30. 


Facts: 


KE. Gluck is an importer of mens’ and ladies’ musical quartz analog watches. The watch 
cases for these musical watches are made in China and comprised of a base metal plate, a 
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ircular stainless steel (or plastic) outer case back and a circular “transducer” (a dev 
used to convert energy from one form to another). You state that the transducer is pe 
nently affixed to the outer case back by means of a double-sided industrial adhesive tape 
specifically formulated for this< ipplicatior 1, and that the parts cannot be separated without 


considerable effort. It is also our understanding that the case back has six evenly spaced 


openings molded into the metal, and the transducer covers all six openings when it is 
ed. An inspection of the sample confirms that the two parts are permanently affis 
resented 

When the case back is placed on the case (and the transducer _— outer case Dack are 
pressed flush eatin movement) the tranaducer element! of the case back is able to convert 
electrical signals from the movement in the watch into sound energy in order to pro 
musical feature in the watch 

E. Gluck proposes to mark the watch cases “E. Gluck Corp., China” on the 

se back (on the transducer portion or inner case back) by means of: 
stamp 


t 


proposed marking satisfies the special marking 


4 
1w and Analysis 


ae dditional U.S. Note 4, Chapter 91, Harmonized Tariff Schedule of the United States 

ITSUS) (“Note 4”), requires that any watch/clock movement, or case provided for in the 
subpart, whether imported separately or attached to any article provided for in the sub- 
part, shall not be permitted to be entered unless conspicuously and indeli bly 1 narked by 
cutting, die-sinking, engraving, stamping or mold-marking (either indented or raised), as 
specified in the provisions ol “ sn 

In HRL 560457 dated Augus ,1997, Customs found that the transducer forms an inte- 
gral part of cha Seebclt easa teehee cusartdkcosec nica ea the case back, we held that 
the transducer is classifiable under subheading 9111.90.70, HTSUS, as other parts of 
watch cases. We also held that since the transducer is considered part of the case back, Note 
4 may be satisfied by the marking “E. Gluck Corp., China” on the transducer portion of 
the we atch ¢ ‘ase (or inner case back) by means of a permanent indelible ink stamp 

HRL 560457 is in error in holding that indelible ink marking satisfies the special mark- 
ng requirements of Note 4, as it is not one of the methods of marking specified in the note 
Che methods of marking delineated in Note 4 are mandatory. The Customs Service has no 
authority for granting exceptions to the special marking requirements for watches 


Holding: 


A transducer permanently affixed to the outer case back of a watch is considered part of 
the case back and is classifiable under subheading 9111.90.70, HTSUS, as other parts of 
watch cases. However, the marking “E. Gluck Corp., China” on the transducer portion 
of the watch case (inner case back) in indelible ink indicating the purchaser and country of 

xin of the watch case does not satisfy the special marking requirements of Note 4, 
HTSUS, as indelible ink marking is not one of the methods specified in the note. 

HRL 560457 is hereby modified. In accordance with 19 U.S.C. 1625(e)(1), this ruling will 
becomee affective 60 d: iys after publication in the CUSTOMs Bui L ETIN. Publication of rulings 

r decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
waite in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 


177.10(¢)(1)). 


A 
> 
Xv 


JOHN DURANT 
Director. 


Commercial Rulings Division 
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| ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 


U.S. CUSTOMS SERVICE 
Washington, DC, January 1 3, 1999 


MAR-05 RR:TC:SM 560881 BLS 


Category: Marking 
Ms. LAURIE EVERILI 


JC PENNEY PURCHASING CORPORATION 
PO. Box 10001 
Dallas, TX 75301-0001 


Re: Special Marking Requirements pertaining to clock movement and case; revocation of 


NY 815146 


“VERILI 
is in further reference to your letter dated September 21, 1995, in which you re 


questeda ruling pertaining tothe special marking requirements for clock eases and move 
les h: 


1ave been submitted. Customs initially responded to your request for a 
n a letter dated October 10, 1995 (NY 815146) 
ursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 


posed revocation of NY 815146 dated October 10, 1995, was published on July 29, 1998, in 
the CUSTOMS BULLETIN, Volume 32, Number 30 
Facts: 

The record reflects that the sample clock movement has a metal plate attached to the 
back plate bearing the words WEI HAIPS MADE IN CHINA The sample clock case is 
stamped with indelible ink bearing the words MADE IN CHINA 

In NY 815146, Customs held that marking the clock case with indelible ink and the 
movement with a metal tag satisfied the special marking requirements of Note 4. 

Issue 
Whether the marking satisfies the special marking requirements of Additional U.S. Note 
g | greq 
4, Harmonized Tariff Schedule of the United States (HTSUS). 


Samples 


Law and Analysis 


Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in conjunction with section 
11.9, Customs Regulations (19 CFR 11.9), provides that clocks must be marked in accor- 
dance with the special requirements of Chapter 91, Additional U.S. Note 4 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS) (19 U.S.C. 1202). This note 
(hereinafter “Note 4”) requires that any clock movement or case provided for in the sub- 
part, whether imported separately or attached to any article provided for in the subpart, 
shall not be permitted to be entered unless conspicuously and indelibly marked by cutting, 
die-sinking, engraving, stamping or mold-marking (either indented or raised), as specified 
in the provisions of the Note. This marking is mandatory 

In Headquarters Ruling Letter (HRL) 559066 dated May 12, 1995, we held that printing 
on a clock case in ink did not satisfy the special marking requirements for clock cases be- 
cause the marking was accomplished by a method other than those specified in Note 4. Un- 
der the special marking requirements, the methods of marking clock movements and clock 
cases are identical. See also HRL 734860 dated March 3, 1993 (marking ona gold foil sticker 
on the bottom of a clock case was not a method prescribed by the special marking require- 
ments and the marking was not in a proper location) and HRL 559934 dated October 23, 
1996 (marking with an adhesive sticker was not in accordance with the requirements of 
Note 4) 

Accordingly, as applied to the subject case, we find that marking with indelible ink and 
with a metal plate do not satisfy the special marking requirements for clock cases and 
movements because the markings are not effected by one of the methods specified in Note 
4. Unlike cutting, die-sinking, engraving, or stamping, these methods of marking do not 
leave a permanent impression in the clock case or movement. As previously stated, Cus- 


toms has no authority to grant an exception to the statutory marking requirements under 
Note 4. 
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Holding: 


Marking a clock case with indelible ink and a clock movement with a metal plate do not 
satisfy the special marking requirements of Note 4, as these methods of marking do not 
constitute cutting, die-sinking, engraving, stamping or moid-marking, the only methods of 
marking permitted under the Note 

NY 815146 is hereby revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling will 
become effective 60 days after publication in the CUSTOMS BULLETIN. Publication of rulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(¢)(1)). 

JOHN DURANT 
Director, 
Commercial Rulings Division 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF INFLATABLE ARM BANDS AND SWIM 
VESTS OF VINYL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of inflatable arm bands and swim vests of vinyl were under the 
Harmonized Tariff Schedule of the United States (HTSUS). Notice of 


the proposed revocation was published on December 16, 1998 in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption April 5, 1999. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, Of- 


fice of Regulations and Rulings, General Classification Branch, (202) 
927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 16, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 50, proposing to modify New York Rul- 
ing Letter 829593, dated July 25, 1988, in which certain inflatable arm 
bands and swim vests of vinyl were classified as inflatable articles of 
plastic, not elsewhere specified or included, in subheading 3926.90.75, 
HTSUS. No comments were received in response to this notice. Pur- 
suant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
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amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying NY 829593 to reflect the proper classification of 
inflatable arm bands and swim vests of vinyl in subheading 
9506.29.0040, HTSUS, a provision for other water sports equipment. 
HQ 961988, modifying NY 829593, is set forth as the Attachment to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 

Dated: January 19, 1999. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC, January 19, 1999 


CLA-2 RR:CR:GC 961988 MGM 
Category: Classification 
Tariff No. 9506.29.00 
Mr. NED H. MARSHAK 
SHARRETS, PALEY, CARTER & BLAUVELT, PC 
67 Broad Street 
New York, NY 10004 


Re: Inflatable Arm Bands and Swim Vests; Modification of NY 829593 


Mr. MARSHAK 

lhis is in response to your letter of June 10, 1998, on behalf of your client, Intex Recre- 
ation Corp., requesting the modification of New York Ruling Letter (NY) 829593, issued to 
you on July 25, 1988, in which numerous items were classified under the Harmonized Tar- 
iff Schedule of the United States (HTSUS). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed modifi- 
cation of NY 829593 was published December 16, 1998, in the CUSTOMS BULLETIN, Volume 
32, Number 50. No comments were received in response to this notice. 


Facts: 


In NY 829593, Customs ruled that inflatable arm bands and swim vests of vinyl were 
classified in subheading 3926.90.75, HTSUS, as inflatable articles of plastic, not elsewhere 
specified or included. 

These vinyl inflatable arm bands (identified as item numbers 59650, 59640, 59642, 
58647, 58649, 58648, 58642, 58641, 58650 in Intex’s “1998 Wet Set Catalog”) and swim 
vests (item numbers 59660, 58670, 58669, 58660) are of atype worn by children as flotation 
devices while swimming. The inflatable arm bands range in width from 6 to 7.5 inches, and 
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in length from 7.5 to 13 inches. The thickness of the arm bands varies from 8 gauge (0.2 
millimeters) to 11 gauge (0.28 millimeters). The inflatable swim vests are 10 gauge (0.25 


} 4 


millimeters) and 11 gauge (0.28 millimeters) in thickness 
Issue: 


Whether inflatable arm bands and swim vests of vinyl are classified as other inflatable 
articles of plastic or as water-sport equipment? 


Law and Analysis 


Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and mutatis mutandis, 

tothe GRIs. In understanding the language of the HTSUS, the Explanatory Notes (ENs) of 
the Harmonized Commodity ‘Description and Coding System may be utilized. The ENs, al- 

though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing, and en generally indicative of the proper interpretation of the HTSUS. See, T.D. 
89-80, 54 Fed. Reg. 35127 (August 23, 1989) 

The following headings are relevant to the classification of this merchandise: 

3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 
3926.90 Other: 
3926.90.75 Pneumatic mattresses and other inflatable articles, not else- 
where specified or included 


Articles and equipment for general physical exercise, gymnastics, ath- 
letics, other spor a including t able-tennis) or outdoor games, not speci- 
fied or included elsewhere in this chapter; swimming pools and wading 
pools; parts and accessories thereof: 
Water skis, surf boards, sailboards and other water-sport equip- 
ment; parts and accessories thereof: 
9506.21 Sailboards and parts and accessories thereof: 
9506.29.00 Other 

This matter is governed primarily by GRI 1, inthat the choice in classification is between 
two headings. Chapter 39, HTSUS, specifically excludes “Articles of chapter 95 (for exam- 
ple, toys, games, sports equipment).” Note 2(v), Ch. 39. Thus, if these articles are sports 
equipment of Chapter 95, they cannot be classified in Chapter 39. 

Chapter 95 covers “toys of all kinds whether designed for the amusement of children or 
adults. It also includes equipment for indoor or outdoor games, appliances and apparatus 
for sports.” General EN, Ch. 95. This has been construed to include flotation devices simi- 
lar to the instant merchandise. See NY A82398, issued April 17, 1996; NY B87757, issued 
July 25, 1997; NY C84957, issued March 9, 1998; See also Sports Industries, Inc. v. United 
States, 65 Cust. Ct. 470, C.D. 4125 (1970) (where gloves for underwater swimming were 
held to be “specially designed for use in sports” under the Tariff Schedules of the United 
States, predecessor to the HTSUS). The flotation devices here at issue are apparati for 
sports and are described by heading 9506, HTSUS 

Within heading 9506, HTSUS, these goods fall within the provision for “water-sport 
equipment.” Within this subheading, the flotation devices are “other” than “Sailboards 
and parts and accessories thereof.” 


Holding: 


Inflatable arm bands and swim vests of viny] are classified in subheading 9506.29.0040, 
HTSUS. 

NY 829593 is modified. In accordance with 19 U.S.C. 1625(c)(1), this ruling will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
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tion in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(¢)(1)) 
MARVIN AMERNICK 
(for John Durant, Director. 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF SPORTS MEMORABILIA DISPLAY 
CASES OF PLASTICS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of display cases and holders of plastics for baseballs and 
hockey pucks. Notice of the proposed modification was published on De- 
cember 9, 1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 5, 1999. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch (202) 927-2318. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 9, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 49, proposing to modify HQ 955104, 
dated October 14, 1994, which classified polystyrene and acrylo nitrile 
butadiene styrene display cubes and holders for baseballs and hockey 
pucks in subheading 3926.40.00, HTSUS, which provides for other ar- 
ticles of plastics * * * statuettes and other ornamental articles. No com- 
ments from the public were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HQ 955104 (a ruling relating to the tariff 
classification of display cases and holders of plastics for baseballs and 
hockey pucks) to reflect the proper classification of the merchandise un- 
der subheading 3926.90.98, HTSUS, which provides for other articles of 
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plastic, other. Although the contents displayed by the cases and holders 
may be considered decorative or ornamental, the cases themselves are 
not. HQ 962331 modifying HQ 955104 is set forth as an attachment to 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: January 19, 1999. 

MARVIN AMERNICK, 
for John Durant, Director, 
Commercial Rulings Division.) 


| Attachment] 


ATTACHMENT 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, January 19, 1999 

CLA-2:RR:CR:GC 962331 AML 

Category: Classification 

Tariff No. 3926.90.98 
DISTRICT DIRECTOR OF CUSTOMS 

2nd and Chestnut Streets 


Room 


Philadelphia, PA 19106-2999 


149 
LUZ 


Re: Display cases for sports memorabilia; NY 814263; NY 814365; HQ 955104 modified. 
DEAR SIR 

This is in reference to Headquarters Ruling Letter (HQ) 955104, issued to your office on 
October 11, 1994, in response to Protest No. 1103-93-100496 concerning the classification 
of plastic display cases and holders for baseballs and hockey pucks, and protective boxes, 
sleeve bags, and loose-leaf pages for sports cards, pursuant to the Harmonized Tariff 
Schedule of the United States (HTSUS). HQ 955104 held, in part, that plastic display cubes 
and holders for baseballs and hockey pucks, and holders for hockey pucks with pictures or 
sports cards, were classified in subheading 3926.40.00, HTSUS, which provides for other 
articles of plastics statuettes and other ornamental articles. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed modifi- 
cation of HQ 955104 was published on December 9, 1998, in the CUSTOMS BULLETIN, 
Volume 32, Number 49. No comments from the public were received in response to this 
notice 


Facts 


The polystyrene cubes for holding baseballs and hockey pucks consist of two U-shaped 
units which slide together and snap lock to form a3 inch cube. The holders for baseballs or 
hockey pucks are in the shape of those items, with pedestal bases. There are also holders 
which encase hockey pucks along with pictures or sports cards. The holders are made of 
acrylo nitrile butadiene styrene. The products were described in HQ 955104 as follows: 


The hockey puck/picture holder consists of two clear rigid plastic rectangular panels 
designed to be held together when inserted into a rigid plastic holder or stand. The 
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plastic display cubes and holders for baseballs 
; I »ckey pucks with pictures or sports cards, were classi 
ng 3926 )0, HTSUS, which provides for other articles of plastics 
1 other ornamental articles. The contents displayed by the acrylic containers 
‘ed to be decorative or ornamental. However, the cubes and holders, in and 
cannot be considered to be ornamental; nor are they statuettes. That is, it is 
played within the case or holder which is ornamental, not the display case. Ac- 
> articles cannot be classified in subheading 3926.40.00, HTSUS 
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Inasmuch as heading 3923, HTSUS, does not describe the articles, and they cannot be 
classified in subheading 3926.40.00, HTSUS, or any of the other eo nomine provisions of 
heading 3926, HTSUS, they are classified in the residual provision. This is consistent with 
New York Rulings (NYs) 814362 and 814365, both dated September 13, 1995. NY 814362 
covered an acrylic desk top case with a hinged lid. NY 814365 covered acrylic stands used to 
display items in museumsor retail establishments. Both articles were classified under sub- 
heading 3926.90.98, HTSUS, as other articles of plastics. 


aqdl 
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Holding 

Plastic display cases and holders for baseballs and hockey pucks are classified in su 
heading 3926.90.98, HTSUS, which provides for: other articles of plastic, other. 
Effect on Other Rulings: 

HQ 955104 is modified, as set forth in this decision. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after publication in the CusToMs BUL- 
LETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not consti- 
tute a change of practice or position in accordance with section 177.10(c)(1), Customs 
Regulations (19 CFR 177.10(¢)(1)). 

MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO CLASSIFICATION OF NOTCHED 
LUMBER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letters and treatment 
relating to the classification of notched lumber. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke four ruling letters pertaining to the 
tariff classification of notched lumber and any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before April 5, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
located at 1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 6238 of Title VI, this notice advises 
interested parties that Customs intends to revoke four ruling letters 
pertaining to the tariff classification of notched lumber. Customs has 
undertaken reasonable efforts to search existing data bases for rulings, 
in addition to the four identified, on the same merchandise and con- 
sulted with the National Commodity Specialist Division, Office of Reg- 
ulations and Rulings, in this respect. No further rulings have been 
found. This notice will, however, cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise the Customs Ser- 
vice during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by the Customs Service to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the Har- 
monized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise the Customs Service of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

In New York Ruling Letters (NY) B82545, dated March 14, 1997, NY 
B85796, dated June 4, 1997, NY B89813, dated October 7, 1997, and NY 
C82044, dated December 11, 1997, wood studs cut to varying lengths 
and featuring one or two notches (also referred to as “cut outs”), were 
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classified in heading 4418, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for, among other things, builders’ join- 
ery and carpentry of wood. The determination in these rulings was 
premised on the fact that the stated purpose of the notches was to facili- 
tate the installation of electrical wires, cables or pipes in a wall. These 
ruling letters are set forth in “Attachments A through D.” 

The revocation of a ruling letter addressing similar merchandise, re- 

ferred to as “drilled lumber”, was published in the CUSTOMS BULLETIN, 

/ol. 32, No. 26, on July 1, 1998. That revocation letter (Headquarters 
Ruling Letter (HQ) 961555) stated, in part, that “because the subject 
drilled softwood studs containing a hole which may act as a conduit for 
wires or pipes are not in the form of assembled goods and do not qualify 
as a recognizable unassembled piece, the subject articles do not serve a 
structural purpose within the meaning of the EN to heading 4418, 
HTSUS, as properly understood.” This decision was upheld by the 
Court of International Trade in American Bayridge, Corp. v. U.S., 
Court No. 98-08-02682, decided December 16, 1998. 

Similarly, in the case of the subject notched studs featuring notches or 
cut outs, as these studs are not in the form of assembled goods, and do 
not qualify as recognizable unassembled pieces, the subject notched 
studs do not serve the “structural purpose” intended by the EN to head- 
ing 4418, HTSUS. Thus, the proper tariff classification for the subject 
notched studs is in heading 4407, HTSUS. Customs believes that this 
proposed action is consistent with the Court’s decision in American 
Bayridge supra. The notched lumber discussed herein is to be distin- 
guished from that notched lumber where the notching is placed on the 
face of the board in order to accommodate another piece of lumber, and 
when assembled together they produce another good. Such other mer- 
chandise is outside the scope of this proposal, but is currently under re- 
view. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
B82545, NY B85796, NY B89813, NY C82044, and any other Customs 
ruling that may exist which has not been specifically identified, to re- 
flect the proper classification of the notched studs. Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Consideration will be given to any written comments 
timely received. Proposed Headquarters Ruling Letters (HQ) 962469, 
962470, 962471, and 962472 are set forth in “Attachments E through 
H” to this document. 

Publication of this notice does not constitute a change in position ora 
change in practice under the provisions of 19 CFR 177.10(c). This also 
does not constitute a finding by the Customs Service that any treatment 
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or practice existed with respect to the merchandise covered by this 


notice 


Dated: January 25, 1999. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


| Attachments] 


Ule 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, March 14, 1997 


CLA-2-44:RR:NC:2:230 B82545 
Category: Classification 
Tariff No. 4418.90.4090 
Mr. BEN L. Sims 
NORMAN G. JENSEN 
PO. Box 3789 
Blaine, WA 98231-3789 


Y 


Re: The tariff classification of studs with a cutout for wiring from Canada 


DEAR MR. SIMS 

In your letter dated January 29, 1997, on behalf of Timber West Forest Ltd., you re- 
quested a tariff classification ruling. 

The ruling was requested on a 2 x 6 lumber board with a cutout or notch. A36 inch length 
sample was submitted. The sample is marked S-P-F stud and consists of a solid piece of 
wood with two eased edges. It has a 1% inch wide and % inch deep cutout across one edge 
about 8 inches from the end. The cutout is made to accommodate wiring in the walls of a 
home. The studs will be imported in lengths of 86 to 90 inches. 

The applicable tariff provision for the studs with wiring cutouts will be 4418.90.4090, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for other builders’ joinery and carpentry of wood. The general rate of duty will be 4 percent 
ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Paul Garretto at 212-466-5779 

GWENN KLEIN KIRSCHNER 
Chief, Special Products Branch, 
National Commodity Specialist Division. 





U.S. CUSTOMS SERVICE 


RTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
York, NY, December 11, 1997 


2-44:RR:NC:2:230 C82044 
Category: Classification 
Tariff No. 4418.90.4090 


tariff classification of notched (having a crosscut dado) wall components from 
1 ida 


\R Mr. WOESTENDIEK 
1 your letter dated November 17, 1997, on behalf of your client, Empire Wholesale Lum- 
‘0., you requested a tariff classification ruling. 

was requested on pre-drilled wall components and on notched wall compo 
ll components consist of 2 x 4 and 2 x 6 studs made of solid spruce/pine/fir 
hs vary from 84 to 120 inches. Each stud is further worked either by having 
ut (crosscut dado) on one of the narrow sides or by having a hole drilled 
1rough the center of the wide side. The notched studs have one or more dados *% to 1 inch 
deep and *: to 5’ inches wide cutout across the side 16 inches from either end of the stud. 
lhe studs are notched in the above described manner to allow the installation of electrical 

wires, cables or pipes through a wall. 

lhe applicable tariff provision for the notched wall components will be 4418.90.4090, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for other builders’ joinery and carpentry of wood. The general rate of duty will be 4 percent 
ad valorem. Effective January 1, 1998, the general rate of duty will be 3.6 percent ad valo- 
rem 

In the event it is determined that the imported goods are not being manufactured and 
imported exactly as described in this ruling, the ruling will not be applicable to those goods 
You should also be aware that the facts described in the foregoing ruling may be subject to 
periodic verification by the Customs Service. 

The U.S. Customs Service is in the process of reviewing the classification of drilled lum- 
ber. A notice was issued on October 27, 1997 in the Federal Register, Volume 62, No. 207, 
pages 55667-8, soliciting comments regarding the commercial uses of wood studs with 
drilled holes. Comments are being accepted until December 26, 1997. Pending the com- 
ment period and the review of the comments received, no further rulings will be issued by 
Customs with respect to drilled softwood lumber. You may wish to consider resubmission of 
your request for a ruling on the drilled wall components at a later date after the above re- 
view period. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 

19 CFR 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National import Specialist Paul Garretto at 212-466-5779 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 
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ification of pre-machined wood wall components (n¢ 


sr dated September 11, 1997, on behalf of 


you requested a tariff classification 


y was requested on pre ve 2d wall components consisting of wor 


» (notch) across one edge. The studs are dressed solid wood boards meas 


inches and cut soanaelie Tenathes ranging from 84 to 120 inches. Anotch is 
ne cut into one narrow side of the board about 6 to 18 inches from one end. The no 
yr cutout is %4 inch deep and 1-5/8 inches wide. The purpose of the notch is to allow instal 
of electrical wires, cables or pipesin a wall. A 10 inch longsample section conforming t 
scription was submitted with the ruling fee 
applicable tariff provision for the notched studs will be 4418.90.4090, Harmonized 
riffSchedule of the United States Annotated (HTSUSA), which provides ee athar bil 
ers’ joinery and car pentry of wood. The general rate of duty will be 4 percent ad valorem 
n the event it is determined that the ‘imported goods are not be ing manufactured and 
mported exactly as described in this ruling, the ruling will not be applicable to those goods 
You should also be aware that the facts described in the foregoing ruling may be subject to 
periodic verification by the Customs Service 
his ruling is being issued under the provisions of Part 177 of the Customs Regulations 
FR 
= copy of the ruling or the control number indicated above should be provided with the 
ry documents filed at the time this merchandise is imported. If you have any questions 
garding the ruling, contact National Import Specialist Paul Garretto at 212-466-5779 
ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, June 4, 1997. 
CLA-2-44:RR:NC:SP:230 B85796 

Category: Classification 

Tariff No. 4418.90.4090 
Mr. Roy CARROLL 
PETER ANGUS FOREST PRODUCTS LIMITED 
77 Janda Court, Suite 204 
Etobicoke, Ontario M9W 6V2 
CANADA 
Re: The tariff classification of notched lumber from Canada 


DEAR MR. CARROLL 
In your letters dated April 14 and May 1, 1997, you requested a tariff classification ruling. 
The items in question are solid, stud-grade S-P-F wooden boards into which one or two 
notches have been cut. The boards are intended for use in the construction of walls in 
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houses or mobile homes. They will be 1! inches thick, 3'4 or 5% inches wide, and between 
81 and 120 inches long (depending on the height of the wall where used). One version will 
have a single notch, ‘4 inch deep and 12 inches wide, on one edge of the board about 
12 inches from one end. Asecond version will have an additional notch on the opposite edge 
about 12 inches from the other end. The purpose of the notches is to enable the builder to 
recess electrical wiring and then cover (the wiring) with a metal plate 

[he applicable subheading for the notched studs will be 4418.90.4090, Harmonized Tar 
iff Schedule of the United States (HTS), which provides for other (non-enumerated) build- 
ers’ joinery and carpentry of wood. The general rate of duty will be 4% 

With regard to your concern about the U.S./Canadian Softwood Lumber Agreement of 
1996, please be advised that articles classifiable under subheading 4418.90.4090, HTS, are 
not currently subject to the special entry requirements based on said Agreement 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177 . 

\ copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Paul Garretto at 212-466-5779 

GWENN KLEIN KIRSCHNER 
Chief, Special Products Branch, 


r — ] Y ] 
National Commodity Specialist Division 


{ATTACHMENT E} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:TC:TE 962469 jb 
Category: Classification 
Tariff No. 4407.10.0015 
Mr. BEN L. SIMs 
NORMAN G. JENSEN, IN¢ 
PO. Box 3789 
Blaine, WA 98231-3789 


Re: Classification of notched studs; heading 4407. 


DEAR Mr. SIMS 

On March 14, 1997, our New York office issued to you New York Ruling Letter (NY) 
B82545, which addressed a 2 x 6 lumber board with a cut out or notch. This letter is to in- 
form you that after review of that ruling, it has been determined that the classification of 
that merchandise in heading 4418, Harmonized Tariff Schedule of the United States 
(HTSUS) is incorrect. As such, NY B82545 is revoked pursuant to the analysis which fol- 
lows below. 

Facts: 

The subject merchandise consists of a solid spruce/pine/fir stud with two eased edges 
The stud features a 1% inch wide and *% inch deep cut out across one edge about eight inch- 
es from the end. It was stated that the cut out is made to accommodate wiring in the walls of 
a home. As such, the subject merchandise was classified in heading 4418, HTSUS, which 
provides for, among other things, builder’s joinery and carpentry of wood 
Issue: 

What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
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fied in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak 


14, HTSUS, provides for, among other things, wood and articles of wood. This 
is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, forexam 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 


strij ped of bark or sapwood or roughly squared, ind heading 4421, HTSUS, isabasket pro 
or more advanced articles of wood that cannot be classified elsewhere in the chapter. 
4 


ig 4407 resides at the beginning of Chapter 44, HTSUS. it 


vision 


reflec ts coverage ola 
sly basic category of lumber products in relation to heading 4418, which, residing 


closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
f products. Heading 4407, HTSUS, provides for wood sawn or chipped length 
1 or peeled, whether or not planed, sanded or 


-jointed, of a thickness ex 


Customs believes that, while not dispositive, the Explanatory Notes to 


ple 
Harm zed Commodity Description and Coding System (F hould always be consul 
when resolving a particular classification question. See, 54 Fed.Reg 


rd, the EN to heading 4 


‘oducts of this heading may be planed 
1 


nt sides is slightly rounded dur 


| . | 
sr-jointed (see the General 


ngle formed by two 


: 
or end-jointea 


4418, provides for, among 


4418, HTSUS 


s applies to woodwork, including that of wood marquetry or inlaid wood 
the construction of any kind of he form of assembled goods o1 
recognizable unassembled pieces (e £., prep ith tenons, mortises, dovetails or 
her similar joints for assembly), whet} yr not with their n as 


ges, locKs, etc 


Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled 


constructional work 


shuttering for concrete 


I'he agency’s position is that the subject merchandise, but for the notching, falls within 
a 


heading 4407, HTSUS. The tariffissue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tarif 


provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY B82545 was issued, it was generally understood that the notched studs 
or structural purposes, that is, for framing houses, and, consequently, the 
articles appeared to fall within the language of the EN to heading 4418, HTSUS. However, 
for the reasons that follow, we believe the conclusion, that this understanding causes the 
articles to fall under heading 4418, HTSUS, was in error. First, this understanding of the 
structural purpose of these articles exists whether or not the articles are notched and, as 
stated above, notwithstanding the unnotched articles are generally understood to be used 
for the structural purpose of framing houses, they fall under heading 4407, HTSUS. Sec- 
ond, aclose reading of the EN to heading 4418, HTSUS, suggests that the first and second 
paragraphs are to be read in relation to one another. In that respect, the language regarding 
the term “carpentry” appearing in the EN to heading 4418, should be read in the context of 
the paragraph immediately preceding it so that heading 4418 applies only to woodwork 
used for structural purposes which is in the form of assembled goods or as recognizable 
unassembled pieces. In other words, the article must be in the form of an assembled good or 
exhibit some feature (e.g., prepared with tenons, mortises, dovetails or other similar joints 
for assembly) which qualifies it as a recognizable unassembled piece. It follows that, be- 
cause the subject notched studs containing a notch or cut out may act as aconduit for wires 
or pipes are not in the form of assembled goods and do not qualify as recognizable unas- 
sembled pieces, the subject articles do not serve a structural purpose within the meaning of 
the EN to heading 4418, HTSUS, as properly understood. 


were to be used f 
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Holding: 


NY B82545 is revoked to reflect the proper classification of the subject notched studs in 
heading 4407, HTSUS 


l 


lhe subject notched studsare properly classifiable in subheading 4407.10.0015, HTSUS 
which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or not 


planed, sanded or finger-jointed, of a thickness exceeding 6mm: co ‘ous: other: not 
‘eated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 


‘Free” 


ATTACHMENT F] 


TE 962470 jb 
Classification 
7.10.0015 
Mr. ToM WOESTENDIEK 
[TRANS AMERICAN CHB, In¢ 
2775 Broadu ay 


Buffalo, NY 14227-1043 
Classification of notched studs; heading 4407 


DEAR Mr. WOESTENDIEK 
On December 11, 1997, our New York office issued to you New York Ruling Letter (NY 
C82044, which addressed certain pre-drilled and notched wall components. This letter is to 
inform you that after review of that ruling, it has been determined that the classification of 
that merchandise in heading 4418, Harmonized Tariff Schedule of the United States 
HTSUS) is incorrect. As such, NY C82044 is revoked pursuant to the analysis which fol- 
lows below. 


Facts: 

The subject merchandise consists of wall components consisting of studs measuring 2 
and 2 x 6, made of solid spruce/pine/fir wood. The lengths vary from 84 to 120 inches. Each 
stud is further worked either by havinga notch cut out (crosscut dado) on one of the narrow 
sides or by having a hole drilled through the center of the wide side. The notched studs fea- 
ture one or more dados to 1 inch deep and % to 5’ inches wide cut outs across the side, 
16 inches from either end of the stud. It was stated that the purpose of the notches is to 
allow installation of electrical wires, cables, or pipes in a wall. As such, the subject mer 
chandise was classified in heading 4418, HTSUS, which provides for, among other things, 
builder’s joinery and carpentry of wood 


Issue: 
What is the proper classification for the subject merchandise? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
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more advanced wood in later headings within the same chapter. Thus 
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studs should cause these articles to be considered as one of the relatively advanced 
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minimal addition of notches to these articles is sufficient to change their classification 
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generally understood to be used for the structural purpose of framing houses, they fall 
‘heading 4407, HTSUS. Second, a close reading of the EN to heading 4418, HTSUS, 
sts that the first and second paragraphs are to be read in relation to one another. In 
respect, the language regarding the term “carpentry” appearing in the EN to heading 
hould be read in the context of the paragraph immediately preceding it so that head 
ing 4418 applies only to woodwork used for structural purposes which is in the form of as 
sembled goodsor as recognizable unassembled pieces. In other words, the article must bein 
the form of an assembled good or exhibit some feature (e.g., prepared with tenons, mor- 
tises, dovetails or other similar joints for assembly) which qualifies it as a recognizable un- 
assembled piece. It follows that, because the subject drilled/notched studs containing a 
hole, notch or cut out may act as a conduit for wires or pipes are not in the form of as- 
sembled goods and do not qualify as recognizable unassembled pieces, the subject articles 
do not serve a structural purpose within the meaning of the EN to heading 4418, HTSUS, 
as properly understood 


Holding 


NY C82044 is revoked to reflect the proper classification of the subject notched studs in 
heading 4407, HTSUS. 

Thesubject notched studsare properly classifiable in subheading 4407.10.0015, HTSUS, 
which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or not 
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planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
treated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 
“Free” 
JOHN DURANT. 
Director, 
Commercial Rulings Division 


[ATTACHMENT G]| 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC 
CLA-2 RR:TC:TE 962471 jb 
Category: Classification 
Tariff No. 4407.10.0015 
Mr. JAMES F MORGAN 


EW. Myers & Co., INc 
2600 Cabover Drive, Suite A 
Hanover, MD 21076 


Re: Classification of notched studs; heading 4407. 


DEAR Mr. MorGAN 

On October 7, 1997, our New York office issued to you New York Ruling Letter (NY) 
B89813, which addressed certain pre-machined wall components consisting of wood studs 
having a dado (notch) across one edge. This letter is to inform you that after review of that 
ruling, it has been determined that the classification of that merchandise in heading 4418, 
Harmonized Tariff Schedule of the United States (HTSUS) is incorrect. As such, NY 
B89813 is revoked pursuant to the analysis which follows below. 


Facts: 


The subject merchandise consists of dressed solid wood boards measuring 1 inches by 
5'2 inches and cut to specific lengths ranging from 84 to 120 inches. A notch is machine cut 
into one narrow side of the board about 6 to 18 inches from one end. The notch or cut out is 
¥; inch deep and 1-5/8 inches wide. It was stated that the purpose of the notches is to allow 
installation of electrical wires, cables, or pipes in a wall. As such, the subject merchandise 
was classified in heading 4418, HTSUS, which provides for, among other things, builder’s 
joinery and carpentry of wood. 


Issue: 
What is the proper classification for the subject merchandise? 
Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for exam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsewhere in the chapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage ofa 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
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wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex 
ceeding 6mm. Customs believes that, while not dispositive, the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) should always be consulted 
when resolving a particular classification question. See, 54 Fed.Reg. 35127 (August 23 
1989). In this regard, the EN to heading 4407, HTSUS, state in relevant part 


au, 


Che products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter) 


Heading 4418, provides for, among other things, builder’sjoinery and carpentry of wood 
lhe EN to heading 4418, HTSUS, state in pertinent part 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
:ognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetail 
similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc 


joinery” applies more particularly to builders’ fittings (such as doors, win 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
seaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. 


Theterm 
imeterm 


The agency’s position is that the subject merchandise, but for the notching, falls within 
1eading 4407, HTSUS. The tariff issue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tariff provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY B89813 was issued, it was generally understood that the notched studs 
were to be used for structural purposes, that is, for framing houses, and, consequently, the 
articles appeared to fall within the language of the EN to heading 4418, HTSUS. However, 
for the reasons that follow, we believe the conclusion, that this understanding causes the 
articles to fall under heading 4418, HTSUS, was in error. First, this understanding of the 
structural purpose of these articles exists whether or not the articles are notched and, as 
stated above, notwithstanding the unnotched articles are generally understood to be used 
for the structural purpose of framing houses, they fall under heading 4407, HTSUS. Sec- 
ond, aclose reading of the EN to heading 4418, HTSUS, suggests that the first and second 
paragraphs are to be read in relation to one another. In that respect, the language regarding 
the term “carpentry” appearing in the EN to heading 4418, should be read in the context of 
the paragraph immediately preceding it so that heading 4418 applies only to woodwork 
used for structural purposes which is in the form of assembled goods or as recognizable 
unassembled pieces. In other words, the article must be in the form of an assembled good or 
exhibit some feature (e.g., prepared with tenons, mortises, dovetails or other similar joints 
for assembly) which qualifies it as a recognizable unassembled piece. It follows that, be- 
cause the subject notched studs containing a notch or cut out may act as aconduit for wires 
or pipes are not in the form of assembled goods and do not qualify as recognizable unas- 
sembled pieces, the subject articles do not serve a structural purpose within the meaning of 
the EN to heading 4418, HTSUS, as properly understood. 


} 
I 
t 


Holding: 


NY B89813 is revoked to reflect the proper classification of the subject notched studs in 
heading 4407, HTSUS. 

Thesubject notched studs are properly classifiable in subheading 4407.10.0015, HTSUS, 
which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or not 
planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
treated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 
“Free”, 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


ATTACHMENT H} 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
Washington, DC. 


CLA-2 RR:TC:TE 962472 jb 
Category: Classification 
Tariff No. 4407.10.0015 
Mr. Roy CARROLI 
PETER ANGUS FOREST PRODUCTS LIMITED 
77 Janda Court, Suite 204 
Etobiccke, Ontario M9W 6V2 


Re: Classification of notched studs; heading 4407 


DEAR MR. CaRROLI 

On June 4, 1997, our New York office issued to you New York Ruling Letter (NY) B85796, 
which addressed certain solid, stud-grade spruce/pine/fir wooden boards into which 
notches have been cut. This letter is to inform you that after review of that ruling, it has 
been determined that the classification of that merchandise in heading 4418, Harmonized 
Tariff Schedule of the United States (HTSUS) is incorrect. As such, NY B85796 is revoked 
pursuant to the analysis which follows below 


a 
Facts: 


The subject merchandise consists of boards which are 1'4 inches thick, 3'2 inches or 
5'2 inches wide, and between 81 and 120 inches long (depending on the height of the wall 
used). The boards are intended for use in the construction of walls in houses or mobile ho- 
mes. One version was stated to have a single notch, 4 inch deep and 1'2 inches wide on one 
edge of the board about 12 inches from one end. A second version will have an additional 
notch on the opposite edge, about 12 inches from the other end. It was stated that the pur- 
pose of the notches is to enable the builder to recess electrical wiring. As such, the subject 


merchandise was classified in heading 4418, HTSUS, which provides for, among other 
things, builder’s joinery and carpentry of wood. 


Issue: 


What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, forexam- 
ple, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vision for more advanced articles of wood that cannot be classified elsewhere in the chapter. 

As heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage ofa 
relatively basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relatively more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. Customs believes that, while not dispositive, the Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EN) should always be consulted 
when resolving a particular classification question. See, 54 Fed.Reg. 35127 (August 23, 
1989). In this regard, the EN to heading 4407, HTSUS, state in relevant part: 

The products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 5, FEBRUARY 3, 1999 


Heading 4418, provides for, among other things, builder’sjoinery and carpentry of wood 
The EN to heading 4418, HTSUS, state in pertinent part 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc 

Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
lows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work : 

The agency’s position is that the subject merchandise, but for the notching, falls within 
heading 4407, HTSUS. The tariffissue to be resolved, therefore, is whether the notching of 
theses studs should cause these articles to be considered as one of the relatively advanced 
articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and carpentry 
of wood.” Upon further analysis of the competing tariff provisions, we do not believe the 
minimal addition of notches to these articles is sufficient to change their classification. 

At the time NY B85796 was issued, it was generally understood that the notched studs 
were to be used for structural purposes, that is, for framing houses, and, consequently, the 
articles appeared to fall within the language of the EN to heading 4418, HTSUS. However, 

yr the reasons that follow, we believe the conclusion, that this under standing causes the 
articles to fall under heading 4418, HTSUS, was in error. First, this understanding of the 
structural purpose of these articles exists w vhet her or not the articles are notched and, as 
stated above, notwithstanding the unnotched articles are generally understood to be used 
for the structural purpose of framing houses, they fall under heading 4407, HTSUS. Sec- 
ond, a close reading of the EN to heading 4418, HTSUS, suggests that the first and second 

paragraphs are tobe read in relation to one another. In that respect, the language regarding 
the term “carpentry” appearing in the EN to heading 4418, should be read in the context of 
the paragraph immediately preceding it so that heading 4418 applies only to woodwork 
used for structural purposes which is in the form of assembled goods or as recognizable 
unassembled pieces. In other words, the article must be in the form ofan assembled good or 


exhibit some feature (e.g., prepared with tenons, mortises, dovetails or other similar joints 
for assembly) which qualifies it as a recognizable unassembled piece. It follows that, be- 
cause the subject notched studs containing a notch or cut out may act as aconduit for wires 
or pipes are not in the form of assembled goods and do not qualify as recognizable unas- 
sembled pieces, the subject articles do not servea structural purpose within th 1e meaning of 
the EN to heading 4418, HTSUS, as properly understood. 


Holding: 

NY B885796 is revoked to reflect the proper classification of the subject notched studs in 
nHeng 4407, HTSUS. 

The subject notched studsare properly classifiable in subheading 4407.10.0015, HTSUS, 
which provides for wood sawn or chipped lengthwise, sliced or “peeled, whether or not 
planed, sanded or finger-jointed, of a thickness exceeding 6mm: coniferous: other: not 
treated: mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is 
“Free” 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


Slip Op. 99-1 
AN SILICON ‘TECHNOLOGIES, ELKEM METALS Co, GLOBE 
STALLURGICAL, INC., AND SKW METALS & ALLoys, INC., PLAINTIFFS uv. 
UNITED STATES, DEFENDANT, AND CARMARGO CORREA METAIS, S.A. AND 
COMPANHIA FERROLIGAS MINAS GERAIS-MINASLIGAS, DEFENDANT. 


INTERVENORS 
Court No. 97-02-00268 
Dated January 5, 1999 


JUDGMENT 


MusGRAVE, Judge: Upon finding that the United States Department 
of Commerce, International Trade Administration’s (“Commerce”) 
Silicon Metal from Brazil; Amended Final Results of Antidumping 
Duty Administrative Review, 62 Fed. Reg. 54,094 (October 17, 
1997)(“Amended Final Results”) correct all outstanding errors alleged 
by plaintiffs and upon due consideration of all other papers and proceed- 
ings had herein, it is hereby: 

ORDERED that the Amended Final Results are affirmed in all respects; 
and it is further 

ORDERED that all other issues having been decided, this case is dis- 
missed. 
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(Slip Op. 99-2) 
TIMEX V1, INC., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Court No. 96-02-00528 
(Dated January 6, 1999) 


ORDER 


DiCARLO, Senior Judge: In conformity with the order and opinion of 
the United States Court of Appeals for the Federal Circuit, it is hereby 

ORDERED that this action is remanded to the United States Depart- 
ment of Commerce, International Trade Administration for further 
proceedings in conformity with the order and opinion of the United 
States Court of Appeals for the Federal Circuit; and it is further 

ORDERED that Commerce shall file its remand results with the court 
within 45 days of the date of this order; and it is further 

ORDERED that any party contesting the remand results shall file com- 
ments with the court within 30 days of the remand results. 


(Slip Op. 99-3) 


SAMSUNG ELECTRONICS AMERICA, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 91-04-00288 


(Plaintiff's motion for partial summary judgment is denied. Defendant’s cross-motion 
for summary judgment is granted. Judgment entered for defendant. | 


(Dated January 6, 1999) 


Irving A. Mandel; Thomas J. Kovarcik and Jeffrey H. Pfeffer, of counsel, for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice; Bruce N. Stratvert, Commercial Litigation Branch, Civil Di- 
vision, United States Department of Justice; Office of the Assistant Chief Counsel, Inter- 
national Trade Litigation, United States Customs Service (Mark G. Nackman.), of counsel, 
for defendant. 


OPINION 


GOLDBERG, Judge: This case comes before the Court on cross-motions 
for summary judgment following a decision by the United States Court 
of Appeals for the Federal Circuit, reversing and remanding this Court’s 
opinion in Samsung Electronics America, Inc. v. United States, 19 CIT 
1307, 904 FSupp. 1403 (1996) (“Samsung I”). See Samsung Elecs. Am., 
Inc. v. United States, __ Fed. Cir.(T)__, 106 F3d 376 (1997) (“Sam- 





U.S. COURT OF INTERNATIONAL TRADE 45 


sung II”). Plaintiff Samsung Electronics America Inc. (“Samsung”) 
challenges defendant the United States Customs Service’s (“Customs”) 
refusal to grant an allowance in the appraised value of imported elec- 
tronic equipment under 19 C.FR. § 158.12. Specifically, Samsung as- 
serts that because the merchandise contained latent defects at the time 
of importation, Customs should have granted Samsung an allowance in 
value and refund of duties pursuant to section 158.12. Samsung claims 
an allowance in value of $1,938,451, the alleged difference between the 
appraised value at the time of importation and Samsung’s own post-im- 
portation appraisal of the defective merchandise. 

Because the Court concludes that Samsung cannot establish either 
the existence of latent defects in the subject entries with any specificity 
or the value of such claimed defects, it grants summary judgment in fa- 
vor of defendant. The Court exercises jurisdiction in this matter under 
28 U.S.C. § 1581(a) (1994). 

I 
BACKGROUND 

Plaintiff, among other business ventures, imports substantial quanti- 
ties of electronic goods manufactured by its foreign parent company, 
Samsung Electronics Company, Ltd. (“SEC”). This case involves mer- 
chandise Samsung entered between 1987 and 1990. The merchandise at 
issue is an array of electronic equipment, including televisions, stereos, 
video cassette recorders, and microwave ovens. According to Samsung, 
the subject merchandise “comprise[s] virtually all of the merchandise 
that [Samsung] imported for the period December 1987 to October 
1990.” Pl.’s Statement of Undisputed Facts Pursuant to USCIT R. 56.1, 
dated April 14, 1993 (“Pl.’s Undisputed Facts I”), at 1 2. Upon entry, 
Customs appraised the subject merchandise based on transaction value 
pursuant to 19 U.S.C. § 1401a (1988). See Samsung I, 19 CIT at 1308, 
904 F. Supp. at 1404. After importation, Samsung sold the merchandise 
to customers throughout the United States. And periodically, customers 
would return the subject merchandise to Samsung, claiming the goods 
were defective. 

On these general facts, Samsung filed a claim with Customs seeking 
an allowance for latent defects, and concomitant refund of duties, pur- 
suant to 19C.FR.§ 158.12. The cornerstone of its allowance claim is the 
fact that Samsung sold all the subject merchandise with a consumer 
warranty that specifically covered latent defects. Under the warranty, 
when Samsung confirmed that returned merchandise contained a la- 
tent defect, the company repaired or replaced the goods at no charge to 
the customer. Samsung’s warranty was effective for a period ranging 
from ninety days to one year from the date of sale to the customer, and 
longer warranties were provided for isolated components of the mer- 
chandise. See Pl.’s Undisputed Facts I, at 11 14-15. 

Typically, Samsung processed the defective merchandise claims 
through two channels: (1) it sold the defective merchandise “as is” to 
outside “jobbers” at a discount, who then repaired the merchandise, re- 
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moved the Samsung labels, and resold the merchandise for their own ac- 
counts; or (2) Samsung either performed in-house repairs or contracted 
with unrelated service centers to repair defective merchandise, and 
then returned the repaired goods to the customers. See P1.’s Undisputed 
Facts I, at 1 22; Pl.’s Statement of Undisputed Material Facts Pursuant 
to USCIT R. 56(i), dated May 26, 1997 (“PI.’s Undisputed Facts IT”), at 9 
9. Importantly, the consumer warranty at issue excluded coverage for all 
damage caused by mishandling or consumer misuse. See Pl.’s Undis- 
puted Facts IT, at 13; Pl.’s Br. in Supp. of Mot. for Summ. J. (“PI.’s Br.”) 
at Ex. 1. 

Samsung and SEC also entered service agreements related to the sub- 
ject merchandise, whereby SEC reimbursed Samsung for costs associat- 
ed with defective merchandise purchased from SEC. Under the service 
agreements, SEC limited potential reimbursement to an amount equal 
to five percent of SEC’s annual sales to Samsung. For the years in ques- 
tion, SEC reimbursed Samsung for an amount equal, on average, to 
4.7% of total annual sales of subject merchandise. See Samsung II, __ 
Fed. Cir.(T) _, 106 F3d at 378 (1997). 

For purposes of this case, Samsung derived an allowance figure from 
three separate accounting records that track warranty costs and losses: 
(1) acombined record of total in-house repair costs and costs paid to un- 
related service centers to repair merchandise; (2) a record of the cost of 
replacement goods; and (3) a record of the discount prices at which de- 
fective goods were sold. From this data, Samsung calculated its total 
warranty costs and losses for the year.! Samsung then used the total 
warranty costs and losses figure to calculate the “Defective Merchan- 
dise Factor” (“DMF”), derived “by dividing the total warranty costs and 
losses per year by the total FOB value of merchandise for that year.” 
Pl.’s Undisputed Facts II, at 1 17. Samsung claims that the DMF is an 
accurate measure of the value allowance it should receive from Customs 
on the protested entries. It asserts that the average DMF for the years 
1987 through 1990 is 6.37%, and using that DMF, it should be awarded 
an allowance, and concomitant refund of duties, in the amount of 
$ 1,938,451. See Pl.’s Undisputed Facts II, at 1 21. 

On prior cross-motions for summary judgment, this Court ruled that 
Samsung was not due a section 158.12 allowance. The Court held that 
when Samsung purchased the subject merchandise from SEC, it con- 
tracted for merchandise that contained latent defects and, hence, no al- 
lowance from transaction value was appropriate.” See Samsung I, 19 
CIT at 1309, 904 F Supp. at 1405. The Federal Circuit reversed this deci- 
sion, concluding that Samsung had ordered defect-free goods and there- 
fore could maintain an allowance claim for latent defects. See Samsung 


“ To compute its losses on discounted sales, Samsung subtracted the discounted resale prices and any applicable re- 
furbishing costs from the original sale prices for defect-free merchandise 


“The Court also rejected Samsung’s claim that the repairs to the merchandise constituted post-importation mainte- 
nance costs and, hence, should be deducted from the appraised value of the goods pursuant to 19 U.S.C 
§ 1401a(b)(3)(A)(i) (1988). See 19 CIT at 1310-11, 904 F Supp. at 1405-06. Although Samsung also appealed this as 
pect of Samsung I, the Federal Circuit declined to address the argument on appeal. See Fed. Cir. (T) at 


, 106 
F.3d at 378 n.1 
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IT, _ Fed. Cir. (T)at___ , 106 F3d at 379. The Federal Circuit, howev- 
er, did not reach the question of whether particular entries actually con- 
tained defective merchandise and, if so, what the appropriate allowance 
should be for the defects. Instead, the Federal Circuit remanded the case 
for this Court to ascertain whether “defects [were] in existence at the 
time of importation,” id. at___, 106 F.3d at 380 n.4, and “for a deter- 
mination of the ‘allowance [to be] made in value to the extent of the 
damage.” Jd. at __, 106 F'3d at 380 (quoting 19 C.FR. § 158.12). 

On remand, Samsung filed a partial summary judgment motion, re- 
questing that the Court endorse the average DMF of 6.37% as the ap- 
propriate measure of allowance. Customs’ filed a cross-motion for 
summary judgment, contending that, notwithstanding Samsung II, 
plaintiff is still not entitled to an allowance in value because (1) Sam- 
sung’s evidence fails to demonstrate that subject entries actually con- 
tained latent defects at the time of importation; and (2) the evidence 
f 
i 


ails to establish the extent to which any defects that may have been 
present decreased the value of the merchandise. 


II 


STANDARD OF REVIEW 


This test case is before the Court on cross-motions for summary judg- 
ment. The court will grant summary judgment “if the pleadings, deposi- 


tions, answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any mate- 
rial fact and that the moving party is entitled to a judgment as a matter 
of law.” USCIT R. 56(d); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
247 (1986). Summary judgment, however, is not appropriate when a 
party presents “a dispute about a fact such that a reasonable trier of fact 
could return a verdict against the movant.” Ugg Int’l, Inc. v. United 
States, 17 CIT 79, 83, 813 F. Supp. 848, 852 (1993) (citation omitted). 
And, a party opposing summary judgment must “go beyond the plead- 
ings and by her own affidavits, or by the ‘depositions, answers to inter- 
rogatories, and admissions to file’, designate ‘specific facts showing that 
there is a genuine issue for trial.’” Celotex Corp. v. Caterett, 477 U.S. 317, 
324 (1986) (citing Fed. R. Civ. P 56(e)). 

While it is true that Customs’ appraisal decisions are entitled to a stat- 
utory presumption of correctness, see 28 U.S.C. § 2639(a)(1), when a 
question of law is before the Court, the statutory presumption of cor- 
rectness does not apply. See, e.g., Universal Elecs., Inc. v. United States, 
__Fed.Cir.(T)___,_—_—, 112 Fd 488, 492 (1997). There are no genu- 
ine issues of material fact at issue in this case nor are there factual ele- 
ments of Customs’ decision at issue and, hence, the statutory 
presumption of correctness is inapplicable. Thus, the Court must con- 
sider whether Customs’ underlying appraisal decision here is correct as 
a matter of law. 
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IT] 
DISCUSSION 
Under 19 C.FR. § 158.12, a protestant qualifies for an allowance in 
dutiable value where (1) imported goods are determined to be partially 
damaged at the time of importation, and (2) the allowance sought is 
commensurate to the diminution in the value of the merchandise caused 
by the defect. Specifically, section 158.12 provides as follows: 
Merchandise partially damaged at time of importation. (A) Allow- 
ance in value. Merchandise which is subject to ad valorem or com- 
pound duties and found by the district director to be partially 
damaged at the time of importation shall be appraised in its condi- 
tion as imported, with an allowance made in the value to the extent 
of the damage. 

19 C.ER. § 158.12 (emphasis added). 

To qualify for an allowance, a protestant must also satisfy both ele- 
ments of the above provision by clear and convincing evidence. The clear 
and convincing standard is not provided for in 19 C.FR. § 158.12. Rath- 
er, Customs has interpreted the regulation as requiring clear and con- 
vincing evidence. See C.S.D. 84-11, 18 Cust. B. & Dec. 849, 852 (1984) 

requiring that “the importer must provide the concerned Customs offi- 
cer with clear and convincing evidence to support a claim that merchan- 
dise purchased and appraised as one quality was in fact of a lesser 
quality, thus warranting an allowance in duties); see also HQ 546354 
(July 19, 1996); HQ 544986 (Feb. 28, 1994); HQ 545231 (Nov. 5, 1993). 
The Federal Circuit also endorsed this evidentiary standard in Sam- 
sungII.See___ Fed. Cir. (T) at , 106 F.3d at 378 (deferring to Cus- 
toms’ interpretation of section 158.12). Because the Court gives 
deference to Customs’ interpretation of the evidentiary standard corre- 
sponding to section 158.12, see Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 843 (1984), the Court reviews 
whether Samsung’s proffered evidence satisfies both elements of the al- 
lowance provision by clear and convincing evidence. 

As the Federal Circuit cautioned in its remand instructions, the 
amount of the allowance is limited to “those defects in existence at the 
time of importation, and not for instance, those caused by [Samsung’s] 
own mishandling or by consumer misuse of the equipment.” Samsung 
II, __‘ Fed.Cir.(T) at ___, 106 F.3d at 380 (emphasis added). After re- 
viewing the evidence, the Court grants Customs’ motion for summary 
judgment. 

It is uncontested that some of the merchandise Samsung entered be- 
tween 1987 and 1990 contained latent defects. That is, simply by virtue 
of the fact that all merchandise entered between 1987 and 1990 was cov- 
ered by the warranty and that claims were made on this warranty be- 
tween 1987 and 1990, it follows that some of the merchandise contained 
in the subject entries was defective. Yet, Samsung’s evidence fails to es- 
tablish with any specificity which of the subject entries contained mer- 
chandise with latent defects at the time of importation. 
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More importantly, even if Samsung were able to identify those entries 
that contained defective merchandise at the time of importation, its 
claim still fails because it offers no measure of precision upon which an 
appropriate allowance in value can be derived. That is, Samsung simply 
offers no evidence to suggest that it can link diminution in the value of 
specific merchandise to specific entries. Without some evidence that the 
allowance claimed actually relates to the specific entries at issue, a sec- 
tion 158.12 claim is lost. Consequently, Samsung’s motion for partial 
summary judgment must fail, and defendant’s cross-motion for summa- 
ry judgment prevails. 


A. Samsung Fails to Establish by Clear and Convincing Evidence Which 
Entries Had Latent Defects at the Time of Importation. 


In lieu of specific descriptions or samples to illustrate damage at the 
time of importation, Samsung presents the consumer warranty for the 
subject merchandise as its principle evidence that entries contained de- 
fective merchandise at the time of importation. In relevant part, the 
warranty at issue states the “Samsung product is warranted by [Sam- 
sung] against manufacturing defects in materials or workmanship.” 
Pl.’s Br., at Ex. 1. Samsung also offers an internal document to show that 
it rejected warranty repair on certain returned merchandise and, there- 
fore, asserts this is proof that the company only repaired latent defects 
under the relevant warranty. Pl.’s Br., at Ex. 3. 

The Court is unpersuaded that Samsung’s evidence establishes by 
clear and convincing evidence which subject entries had latent defects 
at the time of importation, as required by section 158.12. As noted earli- 
er, it is uncontested that at least some of the merchandise contained la- 
tent defects. The consumer warranty, and the corresponding claim 
records, indeed amount to conclusive proof of this fact. Yet, the warran- 
ty, and the claim records, fail to demonstrate with any particularity the 
precise entries that contained defects. Because the warranty covers all 
merchandise contained in all subject entries, it is impossible to accept 
the warranty, standing alone, as evidence of which particular entries 
had defects. And Samsung does not contend that all entries contained 
defective merchandise at the time of importation. Therefore, while es- 
tablishing that some merchandise was defective, the warranty, in and of 
itself, does not establish which particular entries contained defective 
merchandise. 

Moreover, the warranty indicates that the defects were not detected in 
the subject merchandise until customers made returns under warranty, 
quite some time after importation. Evidence provided in reappraisal 
cases, such asa 19C.FR. § 158.12 claim, is of greater weight when gath- 
ered contemporaneous with importation, and less so when time has 
passed between importation and protest. See Parmentier’s Roses uv. 
United States, 39 Cust. Ct. 170, 173, 1957 WL 9559, at *3 (Cust. Ct. 
1957) (noting that remoteness in time goes to the weight of evidence pre- 
sented in reappraisal cases). The logic underpinning this rule is clear. 
Once Customs has liquidated merchandise, it can be damaged througha 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 5, FEBRUARY 3, 1999 


number of causes, including misuse or mishandling. This makes it diffi- 
cult, or in some cases impossible, to identify the root cause of the damage 
or defect. Consequently, the more remote that an inspection is to the 
time of importation, the less persuasive that inspection is as evidence of 
the condition of the merchandise at the time of importation. 

Here, the defects were only discovered when a customer submitted a 
warranty claim. Given the term of the warranty, this might be anywhere 
from ninety days to one year after the merchandise was sold to the cus- 
tomer. It is true that Samsung’s warranty only covers repairs for defec- 
tive merchandise, not merchandise damaged through misuse or 
mishandling. See Pl.’s Br., at Ex. 1. ASamsung executive also has stated 
that under the warranty, only merchandise with latent defects was re- 
paired or replaced. See Pl.’s Br., Affidavit of Kang Bae Park, Samsung 
Tax and Accounting Manager, at 11 4-8. Although the Court has no rea- 
son to doubt the veracity of Samsung’s assertions, without additional, 
independent evidence to corroborate the assertions, the Court cannot 
verify that the merchandise was actually defective at the time of im- 
portation, as opposed to damaged later through misuse or mishandling. 

A warranty surely may be used as supplementary evidence that a de- 
fect existed at the time of importation. Yet, to prevail on asection 158.12 
claim, more objective and verifiable evidence with some semblance of 
specificity must also be proffered. Indeed, to make a section 158.12 
claim, a claimant should provide specific descriptions of the damage or 
defect alleged and, in some manner, relate that defective merchandise to 
a particular entry. Such descriptions are necessary because both the 
Court and Customs must independently confirm the validity of an al- 
lowance claim. And, descriptions or samples provide a reasonably objec- 
tive basis upon which to assess such a claim. For example, descriptions 
can be reviewed by the Court and by independent experts to confirm 
that the alleged damage existed at the time of importation, or that the 
damage is recognizable as a true manufacturing defect. An undocu- 
mented assertion that damage existed, such as a warranty, cannot 
amount to clear and convincing evidence that defects existed at the time 
of importation. See Esformes Packing Corp. v. United States, 61 Cust. 
Ct. 355, 1968 WL 11584, at *2 (Cust. Ct. 1968) (denying protests because 
it was impossible to deduce from the record evidence the existence of 
damage at the time of importation); see also HQ 546354 (July 19, 1996) 
(denying protests because alleged defects in imported yarn and alka- 
thene powder, respectively, were undetected in samples submitted to 
Customs, and claimants failed to submit any other independent test- 
ing). 

For these reasons, the Court concludes that while it is uncontested 
that some of the subject entries had latent defects at the time of importa- 
tion, Samsung fails to identify those particular entries that had latent 
defects at the time of importation. Accordingly, the Court grants defen- 
dant’s summary judgment motion on this issue. 
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B. Samsung Fails to Show by Clear and Convincing Evidence That an 
Appropriate Allowance in Value Can be Calculated for the Alleged 
Defects in the Subject Entries. 

Even assuming arguendo that Samsung has proved by clear and con- 
vincing evidence that defects existed in all entries at the time of importa- 
tion, its section 158.12 claim still fails because Samsung cannot 
demonstrate with any precision what the claimed allowance in value 
should be for the defective merchandise. Here, Samsung argues that its 
total warranty cost and loss data provide an accurate measure from 
which an appropriate allowance for defective merchandise can be deri- 
ved. The Court concludes that it does not. 

As evidence of the post-importation appraised value of the subject 
merchandise, Samsung offers its total warranty costs and losses for the 
year. This data, however, fails to illuminate the extent of damage to mer- 
chandise contained in subject entries for a number of reasons. Sam- 
sung’s repair records are not detailed enough to ascertain whether the 
costs incurred actually relate to the subject entries. Most importantly, it 
is not apparent from Samsung’s records that repair costs for the subject 
merchandise are segregated from repair costs for merchandise con- 
tained in other, non-subject entries. That is, the total warranty cost and 
loss figure does not appear to segregate the costs and losses related to 
the subject merchandise from the costs and losses associated with other 
Samsung merchandise, whether by model or by year of sale. For exam- 
ple, Samsung claims that its total warranty costs associated with 1987 
claims is $4,243,033.16. See Pl.’s Br., at Ex. 4. Yet, Samsung claims an 
allowance on entries made between December 1987 and October 1990. 
See P1.’s Undisputed Facts I, at 1 2. Samsung has not made it clear what 
portion, ifany, of the warranty costs for the whole of 1987 corresponds to 
the entries made in December 1987. 

Moreover, Samsung includes warranty costs for the years 1987 to 
1990 in its DMF factor calculation. As Samsung itself acknowledges, the 
warranty typically lasts for between ninety days to one year after the 
date of sale. See Pl.’s Undisputed Facts I, at 111 14-15. It is theoretically 
possible, though not likely, that all of the subject merchandise was sold 
out of inventory by the end of 1990. Yet, the Court cannot envision how 
warranty claims for this same merchandise could also have been made 
before the close of 1990, in which case the warranty costs and losses for 
1990 do not correlate to all of the subject entries. In other words, it is 
most likely that merchandise contained in a 1990 entry was actually sold 
in 1991 or even later, and warranty claims were actually made in 1992 or 
even later. As such, the warranty cost and loss data for 1990 bear no di- 
rect relationship to the entries made in 1990. And, Samsung offers no 
evidence, or any indication that it could, to correlate the warranty 
claims to the date of sale and, in turn, to the subject entries. Without 
some more concrete temporal connection between the subject entries, 
and the submitted warranty costs, only vague assumptions can be made 
about the appropriate allowance for the defects in subject entries. 
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the Court were to accept otherwise, it runs the risk of illegally as- 
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flected only on the entry or entries which cover the imported merchan- 
It follows that the only proper value increase for the entry in 
question would be one reflecting the value of the merchandise covered 
by that entry and no other merchandise.” Jd. at 516, 643 F Supp. at 
1133. Similarly, it also follows here that a value allowance must relate to 
the merchandise entered under a specific entry(ies).’ Instead, Samsung 
requests that a value allowance be granted to cover allegedly defective 
merchandise contained in a slew of entries, regardless of the fact that it 
cannot show which particular entries contained defective merchandise, 
which contained more or less defective merchandise, and which con- 
ned no defective merchandise. The Court cannot grant a blanket al- 
owance when the extent of damage claimed does not actually 
correspond to the merchandise contained in a particular entry or set of 
entries 
In addition, the total warranty cost and loss data include the dis- 
counted sales made to outside jobbers. The value of discounted sales 
Samsung made to repurchasers of damaged and refurbished merchan- 
dise bears, at best, a remote relation to the difference in value resulting 
from the defects. Samsung fails to demonstrate that the discounted 
price is an accurate measure of the extent of damage. To establish an ap- 
praisal by clear and convincing evidence, there must be some way to seg- 
regate the diminution in value attributable to the damage to the 
merchandise, from that attributable to other discounts, e.g., volume dis- 
counts. See HQ 545534 (May 15, 1995) (rejecting an allowance for defec- 
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tive merchandise under section 158.12 based on the difference between 
the original sale price and the resale price because there was no evidence 
to suggest that the discount bore any relation to the extent of damage). 

In sum, Samsung fails to show that it is possible to link the diminution 
in value due to defects in specific merchandise to any particular 
entry(ies). Hence, it is impossible to calculate an appropriate allowance 
in value for the defective merchandise. Accordingly, even if the Court 
were to accept that Samsung has established which entries contained 
defective merchandise at the time of importation, the Court still would 
grant summary judgment to defendant because Samsung cannot estab- 
lish an appropriate allowance by clear and convincing evidence. 

V. 
CONCLUSION 

For the foregoing reasons, Customs’ decision not to grant plaintiff an 

allowance for defective merchandise is sustained, and summary judg- 


ment is granted in favor of defendant. Judgment will be entered accord- 
ingly. 


(Slip-Op. 99-4) 
MITA COPYSTAR AMERICA, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 93-03-00159 
(Dated January 6, 1999) 


AMENDED JUDGMENT ORDER 


GOLDBERG, Judge: In accordance with the decision (November 6, 
1998) and mandate (December 28, 1998) of the United States Court of 
Appeals for the Federal Circuit, Appeal No. 98-1203, reversing this 
Court’s decision in Mita Copystar America v. United States,21CIT__, 
994 F. Supp. 393, Slip Op. 98-2 (January 9, 1998) (“Mita”), it is hereby 

ORDERED that this Court’s Opinion and Order in Mita, holding that 
Customs properly classified toner cartridges under HTSUS subheading 
3707.90.30, is vacated; and it is further 

ORDERED that Customs shall reliquidate the aforementioned subject 
merchandise under HTSUS subheading 9009.90.00 as “parts and acces- 
sories of electrostatic photocopying apparatus,” in accordance with the 
Federal Circuit’s decision and mandate. Customs shall refund all excess 
duties paid with interest as provided by law. 
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(Slip Op. 99-5) 


CRESCENT Founpbry Co. Pvt. Ltp., NANDIKESHWARI Pvt. LTD., CARNATION 


ENTERPRISES PvT. LTD., KEJRIWAL IRON & STEEL WORKS, OVERSEAS IRON 
FounprY Pvt Lrp., RAGHUNATH PRASAD PHOOLCHAND LtTp., R.B 
AGARWALLA & Co., RSI (INDIA) Pvt. LrpD., SERAMPORE INDUSTRIES PVT. 
LTp., SITARAM MADHOGARHIA & SONS Pvt. LTD., SUPER CASTINGS 
(INDIA), TIRUPATI INTERNATIONAL (P) LTD., UMA IRON & STEEL Co., AND 
KAJARIA IRON CASTINGS Pvt. LTD., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND ALHAMBRA FOUNDRY, INC., ALLEGHENY FOUNDRY Co., 
DEETER FOUNDRY, INC., EAST JORDAN IRON Works, INC., LEBARON 
Founpry INC., MUNICIPAL CASTINGS, INC., NEENAH FounprY Co., U.S 
FOUNDRY & MANUFACTURING CO., AND VULCAN FOUNDRY, INC, 
DEFENDANT-INTERVENORS 


Court No. 95-09-01239 
(Dated January 8, 1999) 


ORDER 


DiCaRLO, Senior Judge: In conformity with the order and opinion of 
the United States Court of Appeals for the Federal Circuit, it is hereby 
ORDERED that this action is remanded to the United States Depart- 
ment of Commerce, International Trade Administration for further 
proceedings in conformity with the order and opinion of the United 


States Court of Appeals for the Federal Circuit; and it is further 


ORDERED that Commerce shall file its remand results with the court 


within 45 days of the date of this order; and it is further 


ORDERED that any party contesting the remand results shall file com- 


ments with the court within 30 days of the remand results. 
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